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I have been requested to address you today about two matters.  The first is to give a brief 

introduction to the Federal Circuit Court and the second is to provide a review of some of the 

more notable decisions in industrial law in the High Court and the Full Federal Court.   

I should emphasise that in respect of both matters, but more particularly the latter, the views 

expressed are wholly mine alone.  They are not and do not purport to be the views of the 

Federal Circuit Court or of any other Judge of the Court. 

The Federal Circuit Court started off in life under the name Federal Magistrates Service.   

It was initially envisaged as a Court dealing with relatively minor federal matters and 

particularly minor family law parenting and property matters.  The Court first commenced  

to sit on 3 July 2000 and there were 12 judicial officers appointed.  They were, of course, all 

justices pursuant to chapter 3 of the Constitution but their title at that time was that  

of Magistrate. 

The Court has grown spectacularly both in the sense of the number of the Judges and the 

scope of work undertaken.  There are now over 60 Judges in the Court.  Figures vary to an 

extent from registry to registry but overall the Court hears approximately 90 per cent of all 

family law disputes brought before the courts in Australia. 

The Court has also had its jurisdiction very substantially increased and now hears cases in  

a whole plethora of different areas including administrative law, admiralty law, bankruptcy 

law, consumer protection and trade practices law, chattel registration law, human rights law, 

intellectual property law, migration, national security law, privacy law, water law and 

communications law.  These areas, with the possible exception of human rights law, are  

of little interest to this audience but I have no doubt that you are all very much aware of the 

Court’s work under the Fair Work Act and associated Acts. 

Not only have the areas of the Court’s jurisdiction expanded but the percentage of non-

family law listings undertaken by this Court have also expanded dramatically.  The Court 

now undertakes approximately 67 per cent of all General Federal Law listings in Australia.  

This includes effectively all first instance bankruptcy and all first instance migration law. 

The Court also undertakes what is probably a majority of the cases in human rights law  

(I should emphasise I have not studied the statistics.  This is an anecdotal impression).  But 

given that the Court has a general rule that matters likely to last for more than 10 days will 

not be entertained, it necessarily follows that the Federal Court hears the human rights 

matters that really go the distance. 
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Matters can be and are from time-to-time transferred either from the Federal Court to the 

Federal Circuit Court or vice versa and as a broad rule these transfers reflect the time 

constraints that the Federal Circuit Court imposes upon matters before it on the one hand 

and matters of insufficient complexity and length to be appropriate for the Federal Court on 

the other hand. 

In 2003 Chief Justice Gleeson in an address to the 13th Commonwealth Law Conference  

17 April 2003 entitled ‘The State of the Judicature’ observed at a time when there were  

19 Judicial Officers in the Court: 

“The (court) deals with shorter and simpler matters in federal jurisdictions, and, in the 

short time since it was created, it has become even more apparent that there is a 

great deal of work suitable for its attention … I expect that, in time, it will become one 

of Australia’s largest courts.” 

The Federal Circuit Court is now the largest federal court and as I have already said 

conducts the majority of hearings both in family and non-family federal matters. 

Since the Court was founded the work it undertakes has become more complex and the 

cases undertaken have become longer.  The change of name to Federal Circuit Court was 

effected in April 2013 and the then Attorney-General, Nicola Roxon, expressly 

acknowledged in her address to Parliament recommending the amending legislation that this 

was the reason for the change. 

So there we are.  The Federal Circuit Court is well and truly a part of the legal landscape.   

It deals with most industrial law claims and most human rights claims which are, of course, 

the two fields with which tertiary institutions seen in the broader industrial context at least are 

most likely to be involved.  I turn now to the cases. 

Board of Bendigo Regional Institute of Technical and 
Further Education v Barclay (2012) 86 ALJR 1044 
 

This case is, of course of particular interest to the tertiary education sector.  It involved  

an examination of the operation of s.346 of the Fair Work Act 2009 (“the FW Act”) which 

prohibits an employer from taking adverse action against an employee because the person 

engages in industrial activity.  Pursuant to s.361 of the FW Act adverse action is presumed 

to be taken for the prescribed reason unless proven otherwise.  It is worthwhile to remember 

that at first instance in the Federal Court the Chief Executive Officer of the Institute gave 

evidence to the effect that the reason she took action against Mr Barclay was not because 
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he was a union officer.  That evidence was accepted by the trial Judge.  It rebutted the s.361 

presumption. 

On appeal to a Full Court, although the primary Judge’s factual findings were not challenged, 

the court treated the Chief Executive Officer’s evidence as leaving uncontroverted a 

possibility that she had taken action for an unconscious reason or a prohibited reason which 

was not understood by her to be so.  That decision was overturned in the High Court.  

Justices French and Crennan, with whom Justices Gummow and Hayne agreed, found that 

determining why an employer took adverse action against an employee involved considering 

the decision-maker’s “particular reason” for their action.  Direct testimony from an employer 

could be relied upon relating to those reasons and if otherwise reliable was capable of 

rebutting the presumption even where the employee was an officer of a union.  Justices 

Gummow and Hayne emphasised that it would be the reasons of the decision-maker at the 

time the adverse action was taken which ought to be the focus of the inquiry.  Justice 

Heydon came to the same conclusion as the other judges and found that to rebut the 

presumption in section 361 required establishing whether a particular reason was an 

operative reason for the action in question, which necessitated inquiry into the mental 

processes of the person responsible.  What was not called for was a consideration of the 

“real reason” for or the balancing of “conscious” or “unconscious” reasons behind a 

challenged action.  Putting the matter shortly and in lay terms, this might be thought to mean 

that where adverse action is taken and the person who takes that action gives credible 

evidence that it was not for the proscribed reason, the presumption is likely to be rebutted. 

Barclay is now reported as (2012) 248 CLR 500. 

Some further consideration of Barclay. 

The High Court revisited the question of adverse action in Construction, Forestry, Mining and 

Energy Union v BHP Coal Pty Ltd [2014] HCA 41.  It is not necessary perhaps to spend time 

on that decision which was paraphrased by the Full Court of the Federal Court in State of 

Victoria (Office of Public Prosecutions) v Grant [2014] FCAFC 184 at [32] in the following 

terms: 

“Relevantly, these authorities establish that: 

• The central question to be determined is one of fact. It is: “Why was the 

adverse action taken?“ 

• That question is to be answered having regard to all the facts established 

in the proceeding. 
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• The court is concerned to determine the actual reason or reasons which 

motivated the decision-maker. The court is not required to determine 

whether some proscribed reason had subconsciously influenced the 

decision-maker. Nor should such an enquiry be made. 

• It will be “extremely difficult to displace the statutory presumption in s 361 

if no direct testimony is given by the decision-maker acting on behalf of 

the employer." 

• Even if the decision-maker gives evidence that he or she acted solely for 

non-proscribed reasons other evidence (including contradictory evidence 

given by the decision-maker) may render such assertions unreliable. 

• If, however, the decision-maker’s testimony is accepted as reliable it will 

be capable of discharging the burden imposed on the employer by  

s 361.” 

It is apparent from the first instance the decision in Grant (for which I acknowledge 

responsibility) that it is easy to cross the line into this form of impermissible assessment.  

Furthermore, even when the decision maker is the Vice Chancellor and they give evidence, 

it may not be sufficient to rebut the presumption (see Gray J’s decision in the National 

Tertiary Education Union v Royal Melbourne Institute of Technology [2013] FCA 451 case). 

Commonwealth Bank of Australia v Barker (2014) 253 CLR 
169 
 

This decision may be of less interest to those of you here today as issues of implications into 

contracts of employment may not arise in the field in which contracts of employment are 

heavily regulated and likely to be wholly reduced to writing.  Nonetheless, there has been an 

ongoing controversy in Australia over the substantial number of years as to the extent to 

which the implied duty of trust and confidence propounded by the House of Lords in Malik v 

Bank of Credit & Commerce International SA (in liq) [1998] AC 20, should be accepted in 

Australia.  The question that was raised was described in the joint judgment of French CJ, 

Bell and Keane JJ at [1] as: 

“This appeal raises the question of whether, under the common law of Australia, 

there is a term of mutual trust and confidence to be applied by law in all employment 
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contracts.  For the reasons that follow, that implication is a step beyond the legitimate 

law - making function of the courts.  It should not be taken.” 

Kiefel and Gageler JJ came, separately, to the same conclusion.  This decision is of some 

considerable significance in the area of employment law generally.  It puts to rest on an 

ongoing basis what, as I have said (without rehearsing the antecedent authorities) was the 

subsisting and by no means negligible difference of opinion between various courts and 

judicial officers as to what the position was.  It should be noted that it was the bank that was 

the appellant.  The bank had lost in the Full Court of the Federal Court.   

Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Services Union of 
Australia v Queensland Rail [2015] HCA 11 
 

This case was about whether or not an authority established by Queensland Parliament 

called Queensland Rail, was a trading or financial corporation formed within the limits of the 

Commonwealth within the meaning of section 51(xx) of the Constitution.  The authority 

operates as a labour hire company providing labour used by Queensland Rail Limited to 

operate railway services in Queensland.  The importance of the question was that if 

Queensland Rail was a trading or financial corporation within the meaning of section 51(xx), 

the relations between its authority and employees are governed by Federal industrial 

relations legislation.  If not, State industrial relations legislation applies.  The plurality of the 

High Court (all the judges who sat except Gageler J) had no difficulty in finding that 

Queensland Rail was a trading corporation.  As it was put at [42] by the plurality: 

“Even if the Authority is treated as now doing nothing more than supplying labour to 

QRL (a related entity) for the purposes of QRL providing rail services and even if, as 

the Authority submitted, the Authority chooses to supply that labour at a price which 

yields it no profit, those features of its activities neither permit nor require the 

conclusion that the Authority is not a trading corporation.  Labour hire companies are 

now a common form of enterprise.  The engagement of personnel by one enterprise 

for supply of their labour to another enterprise is a trading activity.  That the parties to 

the particular supply arrangement are related entities does not deny that 

characterisation of the activity.  That the prices of supply are struck to the level which 

yields no profit to the supplier likewise does not deny that the supplier is engaged in a 

trading activity.” 
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These were not, of course, the only considerations that applied in that case, but there are 

perhaps two points that may be made about it.  First, it is yet another step in the expansion 

of the scope of operation of federal industrial law.  As I imagine most people in this room 

would be well aware, State industrial commissions now have but little work to do being 

essentially concerned with State public servants.  It appears that the march of the Federal 

industrial power pursuant to the corporations power is unstoppable.  Second, of course, the 

notion of the exemption of State authorities is (not that it’s really necessary to give a long 

history in this area) a defence to Federal industrial regulation is a matter for a bygone era.  

Indeed the hysteria, which I recall it so convulsed a number of universities in the 1980s when 

it was thought that they might be seen as State authorities, has I think all since dissipated. 

Fair Work Ombudsman v Quest South Perth Holdings Pty 
Ltd [2015] HCA 45 
 

I have taken this matter out of order because the last two matters I propose to deal with 

concern civil penalties.  This matter was concerned with independent contractors and sham 

arrangements. 

The unanimous judgment of the court said at [1]: 

“The question in this appeal is whether s 357(1) of the Fair Work Act 2009 (Cth) 

prohibits an employer from misrepresenting to an employee that the employee 

performs work as an independent contractor under a contract for services with a third 

party.  For the reasons that follow, the answer to that question is in the affirmative 

and the appeal should be allowed.” 

It should be noted that the Fair Work Ombudsman had brought a proceeding in the Federal 

Court claiming, relevantly, pecuniary penalty orders against Quest for contraventions of  

s.357(1) of the FW Act and had been unsuccessful both in the trial at first instance and on 

appeal to the Full Court of the Federal Court.  Quest operated a business of providing 

serviced apartments, in the course of which it had for some years employed Margaret Best 

and Carol Roden as housekeepers.  Contracting Solutions Pty Ltd operated a labour hire 

business and Quest and Contracting Solutions purported to enter into an agreement of  

a kind which the Full Court described as a triangular contracting arrangement. 

The arrangement had two components.  First, Contracting Solutions purported to engage  

Ms Best and Ms Roden as independent contractors under contracts for services between 

them and Contracting Solutions.  Next, Contracting Solutions purported to provide the 

services of Ms Best and Ms Roden as housekeepers to Quest under a labour hire 
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agreement between Contracting Solutions and Quest.  By its conduct, Quest then 

represented to Ms Best and Ms Roden that they were performing work for Quest as 

independent contractors of Contracting Solutions.  Although, in fact, Ms Best and Ms Roden 

continued to perform precisely the same work for Quest in precisely the same manner as 

they had always done.  As the High Court put it at [10] (and the proceeding factual narrative 

is taken closely from the court’s judgment): 

“In law, they never became independent contractors.  At the time, Quest represented 

they were performing work for Quest as independent contractors of Contracting 

Solutions, they remained employees of Quest under implied contracts of employment.” 

Putting the matter shortly, the High Court strongly disagreed with the Full Court of the 

Federal Court, the latter of which had given a restricted operation to the terms of s 357.  The 

High Court described the operation of s 357 at [16] in the following terms: 

“That purpose is to protect an individual who is in truth an employee from being misled 

by his or her employer about his or her employer’s status.  It is the status of an 

employee which attracts the existence of workplace rights.” 

The court quoted at [21] a memorable extract from the explanatory memorandum to the 

Independent Contractors Bill 2006 quoting Re Porter [1989] FCA 226 in these terms: 

“parties’ “cannot create something which has ever feature of a rooster, but call it a duck 

and insist that everybody else recognise it as a duck”.  “Employees in disguised 

employment relationships it was said” … “should have appropriate remedies available 

to them”. 

As I already indicated, the High Court has pointed out that labour hire arrangements are by 

no means uncommon.  Those who embark upon them will need to pay careful attention to  

s.357 of the Act as the High Court has now explained it in Quest lest they attract the adverse 

attention of the Fair Work Ombudsman and subsequent penalties. 

This brings us to the two cases on penalties that I wish to mention. 

Construction, Forestry, Mining and Energy Union (CFMEU) 
v Boral Resources (Vic) Pty Ltd [2015] HCA 21 
 

As many will recall, this was a case in which the CFMEU was facing a contempt of court 

application.  The question that arose, relevantly for these purposes, was whether a 

corporation could be ordered to make discovery pursuant to the relevant Supreme Court 

Rules in a contempt proceeding and whether a contempt proceeding is a criminal 
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proceeding or a civil proceeding.  These are all interesting matters that are of probably less 

significance to this group.  What does matter is the reassertion by the High Court of the 

absence on the part of corporations to the privilege against self-incrimination or self-

exposure to a civil penalty (see the judgment of the plurality at [2]).  And perhaps more 

particularly, the judgment of Nettle J at [54]-[56] where his Honour reviewed the privileges 

against self-incrimination and self-exposure to penalty in these terms: 

“It is as well to start with the privilege against self-incrimination and the privilege 

against self-exposure to penalty.  The privilege against self-incrimination had its 

beginnings in the same aversion to inquisitorial proceedings as spawned the 

fundamental principle, and, in its application to the criminal justice system, it provides 

support for the fundamental principle.  But it has features which set it apart.  

Importantly for present purposes, it is capable of applying to all proceedings, criminal 

and civil. 

The privilege against self-exposure to penalty affords similar protection to the privilege 

against self-incrimination, but it developed in Chancery from the equitable precept that 

it would be “monstrous” for a common informer to be able to bring a civil action for 

penalty without evidence to support it and then require the defendant to supply the 

evidence out of his own mouth. 

In Caltex, the majority held that the privilege against self-incrimination is not available 

to a corporation as a basis for resisting a statutory requirement for the production of 

documents.   Subsequently, in Abbco, the majority of the Full Court of the Federal 

Court held that, as a result of denying the privilege against self-incrimination to 

corporations, it should be accepted that corporations are also denied the benefit of the 

privilege against self-exposure to penalty.  More recently, in Daniels, Gleeson CJ, 

Gaudron, Gummow and Hayne JJ stated that, consistently with what was said in 

Abbco, it should now be recognised that neither the privilege against self-incrimination 

nor the privilege against self-exposure to penalty any longer applies to corporations. 

Nothing that has occurred since Daniels suggests that there is any need to revisit the 

availability to corporations of either privilege.  To the contrary, the extent of corporate 

crime and misfeasance in contemporary society is such that the considerations which 

informed the result in Caltex are at least as compelling today as they were then or 

when Daniels was decided.” 

8 
 



Commonwealth of Australia v Director, Fair Work Building 
Industry Inspectorate [2015] HCA 46 
 

This most recent case examined the very important question as to whether, in civil penalty 

cases, submissions as to an agreed quantum of penalty were permissible.  It arose because 

of the decision in the High Court in Barbaro v the Queen (2014) 253 CLR 58.  In Barbaro, 

the plurality of the High Court held that the Victorian and Queensland practice of criminal 

prosecutors nominating a quantified range of sentences that the Crown considers as open to 

be imposed in the circumstances of a case was wrong in principle and should not be 

followed. 

Thereafter, Judges in the Federal Court expressed differing views as to whether or not that 

meant that agreed ranges of penalty could be accepted in civil penalty proceedings.  A Full 

Court of the Federal Court in the FWO case below had held that the proper approach was to 

apply Barbaro to a civil penalty proceedings. 

The decision in Barbaro itself came as something of a surprise to prosecutors in Queensland 

and Victoria, and the decision of the Full Court in FWO came as a major disappointment, as 

it would seem to me, to not only many of the lawyers who practice in the civil penalty area 

but to Judges such as Judges in my Court who have to actually hear the civil penalty cases.  

The approach of accepting a range of agreed penalty had been in place, at the very least, 

since NW Frozen Foods Proprietary Limited v Australian Competition and Consumer 

Commission (1996) 71 FCR 205.  His Honour Middleton J had held in Australian 

Competition and Consumer Commission (ACCC) v Energy Australia Pty Ltd [2014] FCA 336 

not only that Barbaro did not preclude agreed penalty submissions but had emphasised the 

utility and desirability of them. 

It will come, therefore, as a relief to all who support agreed submissions on penalty that the 

High Court conclusively affirmed that Barbaro did not apply to civil penalty proceedings and 

that there was no preclusion of agreed statements of penalty range in civil penalty 

proceedings.  This makes my job a lot easier. 

The Building Industry 
 

One development that is under public debate as at the time of the preparation of this draft 

address is the possible reintroduction what is generally referred to as the building industry 

watchdog.  Whether it would be under its former name or some other name is neither here 

nor there, and the possible submission of legislation to the Senate and its possible adoption 
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in some modified form is very much a matter of public debate.  I mention it because, before 

its abolition, this was an authority that gave rise to a lot of work in my court and I would say, 

that were it to be reintroduced, it is highly possible that it would do so again.  Whether, of 

course, that occurs is a matter of public policy to be determined by Parliament.   

I mention it only because it is presently a current issue and may yet operate upon the 

industrial landscape. 

Conclusion 
 

Given the amount of time available, there has been no chance to work through the many 

important and erudite decisions given by the Full Court of the Federal Court in particular in 

industrial area matters of recent times.  To expand consideration of recent developments to 

that court, and even more so to the Federal Court, would require a far longer period of time.   

Furthermore, I have not canvassed any decisions of the Fair Work Commission.  I confess 

that although these may very likely be closer to the day-to-day affairs that occupy my 

present audience, the decisions of the Commission, beyond what I read in the media, and 

the few cases that are occasionally cited before me, remain an area largely unfamiliar.  

Information overload is one of the great difficulties of judicial life, especially when, like me, 

you sit in multifarious different areas of law. 

There have been no Purvis v the State of New South Wales meteors across the equal 

opportunity world of recent moment of which I am aware and it is for that reason that, 

likewise, this address has not touched upon those matters. 

Further reading 
 
Melbourne Stadiums Ltd v Sautner [2015] FCAFC 20 

Construction, Forestry, Mining and Energy Union v Endeavour Coal Pty Ltd [2015] 
FCAFC 76 

Sayed v Construction, Forestry, Mining and Energy Union [2016] FCAFC 4 

Construction, Forestry, Mining and Energy Union v Anglo Coal (Dawson Services) Pty 
Ltd [2015] FCAFC 157 
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