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This decision is concerned with an application for an interim award to be varied in a manner 

intended to extend its operation and effective application to a wider class of employees pending 

further determination of matters on which we have reserved decision. The matters comprise of 

applications by the National Tertiary Education Industry Union (the NTEU) and the Community 

and Public Sector Union (the CPSU) supported by the Australian Municipal, Administrative, 

Clerical and Services Union (the ASU) for variation of the Academic Salaries Awards
1
 and the 

HEGSS Award
2
. 

The Commission in relation to the proceedings to this stage, has published two decisions and a 

Statement. On 9 December 1996, after reserving decision generally, we acceded to an application 

by the applicant unions for an interim award
3
. The award made was the Higher Education (Non 

Continuing Contract Employment) Interim Award 1996
4
 (the Interim Award). That award was 

varied by consent on 20 February 1997
5
. 

The hearing of the substantive application was resumed in late February 1997 and the 

Commission published its decision on 18 August 1997
6
. That decision includes a full narrative of 

the history of the matter
7
. In our decision of 18 August 1997, we set out a number of provisional 

conclusions about issues raised, or claims concerning the Interim Award. We summarised our 

provisional determination and direction in the following terms: 

"We direct that the parties confer about a set of provisions framed to give effect to this decision 

and to any agreements between them. The provisions might be framed as either a new award, or 

as a variation of the Academic Conditions Award but capable of being made a separate award 

binding upon the parties to that award and the HEGSS Award. Smith C will be available to assist 

the parties in negotiations at a conference to commence with an initial period of one day starting 

at 10.00 a.m. on 29 August 1997, and reserving 1 October 1997 for a further conference. 

We direct that each party shall lodge with Smith C, and serve upon the opposing parties, by 

close of business 27 August 1997, a draft outline of any proposed award or variation to an 

award that it considers will appropriately implement the decision. Should the parties not be able 

to agree upon appropriate variations of the awards by close of business 17 October 1997, Smith 

C shall issue a direction for the exchange of written submissions containing each party's 

preferred draft. That procedure shall be completed within a timetable that will allow the Full 

Bench to hear the parties put submissions on their respective proposals for orders implementing 

the decision herein. For that purpose the Full Bench will sit on 12 November 1997 commencing 

at 10.00 a.m. to hear the parties on the settlement of an order giving effect to the decision herein, 

and to any other agreed outcome."
8
 

The conferences presided over by Smith C were not productive of an agreed outcome. On 14 

October 1997, Smith C directed the parties respectively to lodge by 17 October 1997 proposed 

draft orders, and by 27 October 1997 written submissions in support
9
. On 20 October 1997 we 

issued a statement in which we rejected an application made by Australian Higher Education 

Industrial Association (AHEIA) on 17 October 1997 to vary Smith C's directions. We indicated 

that it would be sufficient compliance with the directions for AHEIA to lodge a written 

submission setting out the jurisdictional and merit grounds on which it opposes the making of an 

award in the terms proposed by the NTEU or any order connected with our provisional 
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determination. Oral submissions developing the written submissions were presented in a hearing 

on 14 November 1997. 

At the outset of the resumed hearing on 14 November 1997, we identified and marked as exhibits 

the written submissions and lodgments made in response to those directions. The exhibits 

included extensive submissions by AHEIA lodged on 5 November 1997 and submissions in 

reply by the NTEU and CPSU on 10 and 11 November 1997 respectively. Having had the 

opportunity to peruse the respective written submissions made, we subsequently published the 

following statement: 

"UPON resumption of proceedings in the above matters following its decision of 18 August, 

1997 in Print P4083 the Commission marked as exhibits the written submissions lodged 

pursuant to directions made by Smith C. The Full Bench then stated: 

We have received and perused all written submissions. In relation to the points raised, we are 

concerned by the argument raised for the first time last week about the universities being 

agencies of the States and therefore shielded by the implied limitation on the exercise of 

Commonwealth legislative powers. That apparently contradictory proposition is but thinly 

reasoned or substantiated in relation to the detail of the constitution of each of the institutions 

directly or indirectly respondent to the proposed award duties. 

It is not satisfactory in the circumstances of this case, in the circumstances of this industry, or in 

the circumstances of the judicial review process applicable to this Commission, to have such a 

fundamental submission made as a formal submission, or kind of bookmark for later invocation 

in litigation. We will require that the Australian Higher Education Industrial Association (the 

AHEIA) which has put the submission, and the respondent parties, lodge material which will 

allow a proper factual foundation to be laid in these proceedings for whatever examination of 

the application of legal principle may follow. In that context, we observe that it may be that 

universities can be agencies of the States as well as trading corporations in some instances. 

However, to substantiate the contention, there probably needs to be a good deal more material 

presented than the selection essayed by paragraphs 72 to 78 of the AHEIA submission.  

It may surprise some to discover that the University of Sydney is an agency of the State of New 

South Wales, but it might seem more likely that the University of New South Wales is an agency 

of that State in that it once was almost wholly a creature of statute and extensively staffed from 

within New South Wales government services. It would seem that the only way to establish 

whether a university is an agency of the State will be to look at the charter or statute of each 

university, and at some of its history, and apply a test based upon whatever formula has been 

used by the Court to identify such agencies. 

Accordingly, further written submissions and evidential material on the implied limitation, and 

related points would be required. Such material should among other points cover the following 

preliminary questions which have arisen on our perusal of this aspect of the submissions put to 

us: 

1. Is there any reason why we should not assume that the point about universities in general 

being agencies of the States is taken on instructions from each university other than those which 
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presumably are agencies of the Territories or of the Commonwealth? In that context, what is the 

effect of the special jurisdictional provisions that apply in relation to Victoria and therefore in 

relation to the Victorian institutions subject to the application? The AHEIA's submission in 

writing does not do more than touch upon a selection of some material that may be relevant to a 

determination of the status of each university as an agency or otherwise of a particular State. If 

necessary, the Commission will direct the AHEIA to undertake a comprehensive preparation of 

material that will allow the foundation to be laid for a determination based on adequate material 

as to the status of each respondent, or at least of a comprehensive selection of respondent 

institutions. For that purpose, it may be useful to distinguish between institutions that will remain 

within some part of the Australian Industrial Relations Commission jurisdiction regardless of 

their status, e.g. all Victorian universities and the Commonwealth and Territory universities on 

one hand, and the State based universities such as the University of Sydney, University of New 

South Wales, and the Australian Catholic University. 

2. Lest the fundamental character of the point now taken be not appreciated, and having regard to 

the context in which the argument is put by AHEIA, the submissions should address the question 

of why in respect of redundancy and other matters proscribed by the implied limitation, it does 

not follow that the Workplace Relations Act 1996 (the Act) cannot validly give the force of an 

award to enterprise agreements about the same subject matters. In each case, the basis of 

invalidity is that the Commonwealth provision is an impairment of the State's right to determine 

the matter for itself. Why is an agreement any less an impairment than award is? Would not an 

agreement approved and enforceable under the Commonwealth between an agency of the State 

of Victoria under the Cain government be an impairment of the right of the State of Victoria 

under the Kennet government to determine the matter for itself? If there is no effective difference 

between the effect of the implied limitation on the power of the Commonwealth to make awards 

and the power of the Commonwealth to legislate as to enterprise agreements, is there not an 

element of misrepresentation of the position in paragraph 21 of the submission? That part of the 

submission urges that the union's claims should be resolved on the basis of enterprise 

negotiations consistently with the objectives of the Act and the Commission's principles. 

3. If, as is submitted at paragraph 78, there is no jurisdiction in respect of any claim in relation to 

redundancy or redeployment, or in relation to the identity or number of persons to be employed, 

and other areas proscribed by the implied limitation, does it not follow that any award or part of 

any award binding on a university that is an agency of a State is invalid to the extent that it 

purports to deal with such subjects and should be set aside in whole or part accordingly? If part 

of existing awards should be set aside for that and associated reasons connected to the points to 

be determined in this matter, why does it not follow that the parties will need to be given an 

opportunity to consider the retention of federal award coverage for particular respondents no 

longer able to be covered by the full scope of the Commission's remaining jurisdictional powers? 

4. If the Commission's jurisdiction does not extend to making an award in the context of the 

reasoning of the Full Bench and the debate on the merits in this matter, does it not follow that 

what is known as the Bryant award provision as to redundancy and severance payments is 

invalid? If that is clearly so, why should it not be set aside in its application to any university 

respondent that is a State agency? 
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In relation to the last two points we intend that an opportunity will be given, if necessary, for 

further oral submissions once we have reached a conclusion about the primary question raised 

as to whether or not the implied limitation applies to particular universities. 

In the meantime, the parties may address us now on their written submissions on the basis that 

some universities, notably the Commonwealth and Territory universities are not subject to the 

implied limitation. Subject to submissions, we intend to reserve our decision on the cases argued 

in the written submissions with a view to arriving at conclusions on the merits and jurisdiction in 

relation to the application for an award as it applies to such institutions, as to the fate of the 

interim award, and as to associated jurisdictional points. We will expect the parties to lodge the 

additional material about the agencies of a State, implied limitation and related issues by not 

later than end of first week of December 1997. We will hand down our decision on that aspect of 

the matter either in conjunction with our decision generally, or independently, but in the event 

that we decide the doctrine applies in the manner proposed by AHEIA, we will require further 

oral submissions." 

At the resumed hearing Mr W. Friend, of counsel, was granted leave to appear for the NTEU 

with Ms L. Gale and Mr K. McAlpine who had appeared in the earlier hearings. Mr F.L. Wright 

QC with Mr M.J. Walton, of counsel, was granted leave to appear for the CPSU. Mr R. Tracey 

QC with Mr P. Burchardt, of counsel, was granted leave to appear for AHEIA. Mr J. Nucifora 

continued his appearance for the ASU. 

At the outset of his presentation Mr Tracey presented a further exhibit containing a summary of 

selected statutory and other references to the constitution of each of 22 universities affected by 

the claim. This evidential material and legal reference had not been raised with the Commission 

or the parties beforehand. The respective counsel then spoke to their written submissions 

generally, and more particularly to issues of jurisdiction and merits other than those connected 

with the aspects of the operation of the implied limitation dealt with in our Statement. At the end 

of those presentations we reserved decision, subject to our direction as to the lodgment of further 

written submissions and material about the character of universities and the application of the 

implied limitation. 

In the course of his submissions, Mr Friend, who was supported in this respect by Mr Wright, 

applied for the Interim Award to be varied. The change sought relates to "non-continuing 

contract employee" as defined in that award.  

At present, the definition in clause 2.1 of the Interim Award applies the award duties only to 

employees of that class who had not less than 12 months' service as at 9 December 1996, the date 

the Interim Award came into force. The variation sought is to remove the words "at the date the 

award comes into force". The effect, it was said, would be to cover people who are otherwise 

qualified and have been employed for 12 months, instead of covering just people who have been 

employed for 24 months. It appears that the effect would be that the entitlements applying since 

last December would be extended to those who have since achieved a similar length of service. 

On that basis, the claim is made for a similar entitlement to be applied to them pending our final 

determination of the matter. 
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In response to AHEIA's objection to the application to vary the Interim Award, Mr Friend 

contended that it was open to the Commission to vary an existing interim award to better 

preserve the subject matter in dispute pending its decision. He relied upon Media Entertainment 

and Arts Alliance; Ex parte Hoyts Corporation
10

. He contended the application pertains to 

circumstances where the Commission has already made a decision that there should be an 

interim award to protect and preserve the parties' rights pending determination of the matter. 

What is sought by the variation is a refinement. When the Interim Award was made, it could not 

have been contemplated that the final determination of the matter would be extended beyond this 

academic year. The likelihood of that extension had been increased as a result of the employer 

party raising for the first time on 5 November 1997 a novel jurisdictional point of considerable 

complexity. 

The application was opposed by AHEIA. A primary ground for not making the variation was 

raised in the jurisdictional objections already raised against any final award, for reasons based 

upon lack of ambit, the operation of the implied limitation, the lack of industrial character of the 

subject matter of the award, and the absence of an allowable award matter. In addition, AHEIA 

disputed the merits of the application in circumstances where no material had been filed or put 

forward by the NETU to support the application. 

Conclusion: 

In Hoyts, the majority decision of the Court acknowledged that the Commission's power in 

relation to interim awards may on occasions be applied to preclude the loss of rights the 

preservation or creation of which is effectively at issue in a proceeding: 

"The steps that may be taken and the orders that may be made in the course of arbitration are 

not necessarily coextensive with what may be done by way of a final award. So much is expressly 

recognized by s. 111(1)(t) of the Act which, as has already been noted, confers a general power 

to `give all such directions, and do all such things, as are necessary or expedient for the speedy 

and just hearing and determination of [an] industrial dispute'. Although there might be questions 

as to the validity of a final award having effect of the kind that cl. 31.1 has in relation to matters 

not dealt with in the Interim Award, an interim provision of that kind may well be necessary or 

expedient for the speedy and just hearing and determination of a dispute, particularly if, as was 

suggested in this case, there is a possibility that conditions will be altered so as to render the 

Commission's decision irrelevant or so as to defeat its jurisdiction. And that is so even if the 

provision operates in a wider area than that to be regulated by the final award, for it may be 

necessary or desirable to consider all aspects of existing employment practices and 

arrangements before determining the provisions that should be made with respect to the matters 

in dispute."
11

 

We are reluctant to take that observation much beyond the circumstantial context in which it was 

framed. We are inclined to be cautious about including in an interim award any provision that 

might not properly be found in a final award. However, it seems that the Court accepted that 

there might be circumstances in which the application of a similar approach to making an interim 

award may be conceived to be both necessary and justified. Our view of the circumstances of 

this matter is that there is justification for applying the approach. For the immediate purpose of 

this decision we shall assume, without deciding, that the application of the principle may be 

http://www.fwa.gov.au/FWAISYS/isysquery/c33a96e9-7848-4328-9ba4-d14bd41637a8/1/doc/#P102_16319
http://www.fwa.gov.au/FWAISYS/isysquery/c33a96e9-7848-4328-9ba4-d14bd41637a8/1/doc/#P109_19025
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necessary, because there are as yet unresolved issues about jurisdiction. In the special 

circumstances that have arisen, we consider that the matters relied upon by Mr Burchardt are not 

compelling reasons for withholding the extension of the interim relief to cover employees in 

much the same position as those who qualify under the existing provision. The validity of that 

provision has not hitherto been questioned. The question of jurisdiction to make a final award in 

similar terms is one of the issues to be determined in the decision reserved. None the less, it also 

appears to us that the Interim Award has an area of valid operation that is impervious to the 

jurisdictional points raised against the proposed final award. For that and other reasons, such 

operation of the Interim Award is likely to be severable from any area of invalid operation that 

may be conjectured to infect a final award purporting to bind all of the institutions bound by the 

Interim award. 

Despite that consideration, should it be necessary to so conclude, we are satisfied that the 

circumstances with which we are faced in this matter come generally within the scope of 

operation of the principle stated in Hoyts.  

When we made the Interim Award, we stated: 

"In considering whether or not to grant interim relief, the Commission is moved by a range of 

factors including: 

· being satisfied that interim relief has a necessary purpose attached to the final disposition of the 

substantive applications, 

· the urgency of the issues facing the Commission, 

· whether or not those who will benefit from the making of a final award may be deprived of that 

benefit if such an award or order is not made, and 

· the inherent merit of the matter over which interim orders are sought.."
12

 

Those and other reasons we expressed in that decision continue to apply in the circumstances 

that have arisen. It is appropriate to effectively extend the operation of the Interim Award to 

cover employees with not less than 12 months' service pending final determination of this matter. 

On balance of considerations we consider a limited extension of the coverage of the existing 

Interim Award is warranted. Accordingly, the Interim Award will be varied with effect from 21 

November 1997. The terms of the variation are published in Print P6857. 

BY THE COMMISSION: 

JUSTICE P. R. MUNRO 

Appearances: 

W. Friend, of counsel, L. Gale and K. McAlpine for the National Tertiary Education Industry 

Union. 

http://www.fwa.gov.au/FWAISYS/isysquery/c33a96e9-7848-4328-9ba4-d14bd41637a8/1/doc/#P121_21462
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R. Tracey QC with P. Burchardt, of counsel, R. Blackford, I. Argall, S. Long and P. Tilbrook for 

the Australian Higher Education Industrial Association. 

F.L. Wright QC with M.J. Walton, of counsel, D. Bunn, J. Nicolson and S. Owen for the 

Community and Public Sector Union. 

S.P. Gibbs, B. Sullivan and J. Nucifora for the Australian Municipal, Administrative, Clerical 

and Services Union, intervening. 

L. Gale and K. McAlpine for the Australian Council of Trade Unions, intervening. 

Hearing details: 

1996. 

Melbourne: 

March 28; 

Sydney/Melbourne (by video conference): 

May 31; 

Sydney: 

August 9; 

Melbourne: 

September 12; 

October 15-18; 

October 19 - November 1; 

November 13; 

Sydney: 

November 14-15; 

Melbourne: 

November 27-29; 

1997. 
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Melbourne: 

February 17, 20; 

November 12. 

Decision Summary 

      Award - interim award - various employees, educational services - application 

to vary interim award to extend definition of non-continuing employees, 

pending determination of matters in reserved decision - held in limited 

circumstances interim award can be varied - Media Entertainment & Arts 

Alliance; ex parte Hoyts Corporation (1993) 178 CLR 379 considered and 

applied - no compelling reasons to refuse to extend interim relief to cover 

employees in similar position to those already covered under existing 

provisions - validity of interim award impervious to jurisdictional points raised 

against proposed final award - interim award varied - terms of variation set out 

in P6857. 
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