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1 Background to Proceedings: 

 The matters before us have a long history.  They arise from notices of industrial dispute 

given by the National Tertiary Education Industry Union (the NTEU) on 27 July 1995 under 

section 99 of the Industrial Relations Act 1988, now the Workplace Relations Act 1996 (the 

Act), (C Nos 34925 and 34932 of 1995), (the 1995 notifications of dispute)  It appears that no 

formal finding of dispute was made on the notifications although conciliation conferences 

before Smith C were conducted.  On 28 February 1996 on the application of the NTEU, 

supported by the AHEIA, the President acted under section 107 of the Act and referred the 

notifications of dispute to a Full Bench.  At the time of her Honour’s decision, the Full Bench 

was the same Bench as had been reconstituted to hear and determine part of the matter that 
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remained outstanding from the Academic Salaries Case decision1.  The part of that matter 

before the reconstituted Full Bench concerned pay rates and descriptors to apply to work 

performed by casual academic staff.  A decision on those matters was delivered on 18 April 

19972. 

 

 The hearing of the part of the matters now before us effectively commenced in April 

1996 when Munro J issued directions requiring the NTEU to formulate and lodge details of 

any award provision it sought.  One aspect of that direction, subsequently abandoned, invited 

the parties to limit the enquiry and evidence to categories of academic staff.  The proceedings 

confined to the 1995 notifications of dispute by the NTEU were later joined with a fresh 

application made under section 113 of the Act by the Community Public Sector Union (the 

CPSU) on 16 August 1996, C No. 22586 of 1996 for variation of the Higher Education 

General and Salaried Staff (Interim) Award 19893 (the HEGSS Award).  On 6 September 

1996 the President reconstituted the Full Bench as now constituted to deal with matters related 

to the 1995 notifications other than pay rates and descriptors. 

 

 In substance, the proceedings before us are NTEU and CPSU applications to vary the 

HEGSS Award and a NTEU application to vary the Universities and Post Compulsory 

Academic Conditions Award 1995 (the Academic Conditions Award).  The latter application 

is advocated also by the CPSU.  Both sets of applications are supported by the Australian 

Municipal, Administrative, Clerical and Services Union (the ASU).  The NTEU and CPSU 

closing submissions identified the originating disputes relevant to those awards as matters C 

Nos 31071, 31071 of 1992, 31578 and 90011 of 1993.  The ambit of those disputes was said 

to be sufficient.  The NTEU submitted that, if necessary, a further finding could be made in 

relation to the notifications on C Nos 34925 and 34932 of 1995.  In the circumstances, it has 

not been necessary for any finding to be made on the 1995 notifications of dispute.  Should 

the existence of a dispute based on those notifications become relevant, leave is reserved for 

the parties to put submissions prior to the settlement of any order based on our determination 

of the substantive applications before us. 

 

 
1 Print J8559, 23 July 1991. 
2 Print P0289. 
3 Exhibit NTEU 5. 
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 The hearing of evidence and submissions commenced on 15 October 1996 and extended 

over 12 hearing days, some 1,200 pages of transcript and supplementary written submissions 

lodged after the conclusion of the oral hearings on 29 November 1996.  In the course of the 

hearing, the NTEU was represented by Ms L. Gale and Mr K. McAlpine.  For the AHEIA, Dr 

R. Blackford, Mr I. Argall, Ms S. Long and Mr P. Tilbrook appeared.  The CPSU was 

represented by Mr D. Bunn, Ms J. Nicolson and Ms S. Owen.  The ASU, for whom Mr S.P. 

Gibbs, Mr J. Nucifora and Mr B. Sullivan variously appeared, intervened in support of the 

applicant unions as did the Australian Council of Trade Unions (the ACTU) which lodged a 

short written submission. 

 

  On 9 December 1996 the Commission as now constituted made the Higher Education 

(Non-continuing Contract Employment) Interim Award 19964 (the Interim Award) and 

published short reasons for its decision (Non-Continuing Contract Interim decision)5.  That 

decision dealt with the elements of an application put by the NTEU and the unions for an 

interim award.  The Interim Award as made departed from the scheme of benefits proposed by 

the NTEU but established the following provisions: 

 a definition of “non-continuing contract employee” to cover employees on a second or 

subsequent fixed term contract with not less than 12 months service but excluding 

casual and special class employees; 

 a duty on an employer to give notice of intention to renew or not renew a non-

continuing contract expiring after 31 December 1996.  Such notice to be not less than 

the Termination, Change and Redundancy (TCR) standard, also reflected in section 

170CM of the Act of two to five weeks according to years of service and age; and 

 provision for TCR standard severance pay for non-continuing contract employees whose 

contract is not renewed because either the employee or the work is redundant. 

 

 The Interim Award was varied by consent by Munro J on 3 March 19976.  On the same 

date, Munro J ruled that some outstanding issues about further variations to the Interim Award 

would be heard and determined in conjunction with the decision we reserved from 4 

December 1996 as to matters awaiting determination including the form and content of any 

final award.  He directed that the parties to the Interim Award lodge written submissions 

 
4 Print N7135 [H0552]. 
5 Print N7134. 
6 Print N9239. 
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relating to further variations to the Interim Award sought by the Australian Higher Education 

Industrial Association (the AHEIA).  The last of the written submissions provided for under 

that direction was lodged on 7 March 1997.  Those submissions and the issues raised are 

treated in this decision as an integral part of the substantive proceeding. 

 

2 The Applications and Claims to be Heard and Determined: 

 The task before this Bench might be described as the resolution of a number of issues 

about the content and form of an award provision to regulate aspects of the wages and 

conditions of employment of a class of employees engaged by Australian universities covering 

at least two categories of employment.  The class comprises all casual and contract 

employment by the universities that is not of an “ongoing”, “continuing” or “permanent” 

nature.   

 

 No agreed data about numbers or proportions of staff in various categories was 

presented.  A general indication is given by published official statistics, measured in full-time 

employee equivalent units.  In 1995 there were around 82,000 staff in higher education 

institutions, about 45,000 of whom were engaged in non-academic classifications and around 

10,000 of whom were classed as casuals.  Of about 30,000 academic staff in 1991 around 

18,000 or 60% “held tenure”7, and the current proportion of tenured or “permanent” academic 

staff is marginally lower. 

 

 In this decision we will adopt the NTEU’s broad category “non-continuing 

employment”.  It comprises all employees paid on a casual hourly rate basis, and all 

employees on contracts of a fixed duration, (other than those contracts the duration of which 

is fixed by reference to retirement date). 

 

 The issues for determination in this matter are nominally the claims implicit in the 

proposed variations of the Academic Conditions Award8 and of the HEGSS Award9.  The 

CPSU claim in relation to the HEGSS Award is in substantially the same terms as the NTEU 

application.  In their concluding submissions, the NTEU advocates presented their claim in an 

alternative form that had been foreshadowed at the outset of proceedings.  The claim in that 

 
7 Exhibit NTEU 2. 
8 Exhibit NTEU 4. 
9 Exhibit NTEU 5. 
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form10 seeks that the Commission make a determination of the dispute in two stages.  The first 

stage should be the declaration of a set of principles and an associated indication in broad 

form of appropriate remedies.  The development of appropriate award provisions by the 

parties, or by a second stage determination by the Commission, would follow.  Elements of 

the direct applications were modified in the alternative form of claim. We have developed and 

paraphrased from the NTEU’s submissions generally a summary of the key ingredients of the 

claims to be determined.  The claims in effect propose: 

 

(1) A duty on the employer to use categories of employment in a manner that 

maintains a required ratio between limited term employment and continuing 

employment: 

“Principle 

That subject to legitimate exceptions arising from the nature of the employer’s business, a 

substantial proportion of the workforce should not be deprived, by limited-term contracts or 

other devices, of entitlements to redundancy and the protections from unfair dismissal which 

are afforded to most employees.  In higher education it is necessary to achieve this by 

establishing minimum proportions of employees with such entitlements. 

Remedy 

Employers should be required to have at least an average over the year of: 

 75% of all academic employees (on an equivalent-full-time (EFT) basis) employed on a 

continuing basis, or 

 80% of total academic salary payments made to continuing employees, 

AND 

 80% of all general staff employees (EFT) on a continuing basis, or 

 85% of total general staff salary payments made to continuing employees.”11 

 

(2) A duty on the employer to appoint new employees at career entry point within 

categories of employment ensuring a minimum ratio of continuing employment: 

“Principle 

… non-continuing employment should not be used as an inferior form of pseudo-probation.  

There should be adequate opportunity given for continuing employment, subject to probation, 

for employees entering a career in higher education. 

Specifically, in relation to academic staff: 

 A 1991 Award Restructuring Agreement between the unions and AHEIA set a target of 30% 

of all Level A employees being in tenured positions.  This target included casual employees. 

Remedy 

 Thirty-five percent (EFT) of Level A employees should be employed on a continuing basis 

(subject to the employers’ right to use a probation period of up to 5 years). 

 
10 Exhibit NTEU 34. 
11 Exhibit NTEU 34 at p. 1. 
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 At least 60% (EFT) of all new general staff employees engaged in any year should be 

employed on a continuing basis, with appropriate probation periods.”12 

 

(3) A duty on the employer to observe a reporting requirement: 

 Principle:  For the purposes of accountability and verifying levels of compliance with 

the required ratio of continuing employment, each employer should be obliged to report 

to each union party within six months of the end of each institution’s financial year. 

 Remedy:  Duty to report on: 

“... 

 the number of employees in continuing, fixed-term and casual employment, for academic 

and general staff, for Level A academic staff and for new general staff employees engaged 

during the financial year; both in terms of numbers of employees and on a EFT basis, and 

 the proportion of each of academic and general staff salaries (which, at the employer’s 

discretion may include or exclude over-award or over-Agreement payments) spent on 

continuing, fixed-term and casual employees.”13 

 

(4) A right for a non-continuing fixed-term employee to convert to continuing status: 

 Principle:  With the possible exception of highly paid senior managers, the choice of the 

employer to appoint an employee on a fixed-term basis should not result in an employee 

with significant continuous service with an employer being denied access to the rights 

available to other employees in relation to redundancy and protection from “unfair” 

dismissal. 

“Remedy 

An employee with 5 years continuous or near-continuous service who is a fixed-term contract 

employee should be converted to continuing employment.  In considering service, periods of 

casual or fractional employment less than 30% of full-time should not count, but neither would 

such periods be deemed a break in service.”14 

 

(5) A right for a non-continuing employee to continue in employment if work is 

available: 

“Principle 

As a general rule, notwithstanding the fact that a full-time or fractional-time employee is 

employed on a fixed-term contract, such an employee should be able to continue in their job … 

provided the employee’s conduct and performance is satisfactory and the work continues. ... 

Remedy 

An employee employed on a fixed-term contract (other than as a casual employee) who has at 

least six months service shall, notwithstanding the expiry of a fixed-term contract, be entitled to 

be re-appointed for any further fixed term contract to do the same or substantially the same job 

 
12 Ibid at p. 2. 
13 Ibid at p. 3. 
14 Ibid at p. 4. 
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of work, provided the employee continues to be capable of performing the work, the employee’s 

performance and conduct is satisfactory and the job … is still required. 

The employer may designate up to 5% (EFT) of academic employees and 2% (EFT) of general 

staff employees as exempt from the foregoing provisions. 

Nothing in the above shall prevent the employer advertising the job of an employee employed 

on a fixed-term contract, where, following the expiry of a fixed-term, the employer proposes to 

have the job filled on a continuing basis.  Provided further that general staff employees, below 

HEO 5, with 2 years continuous service in the position which the employer proposes to change 

to a continuing position, shall be offered that position, subject to their performance and 

conduct being satisfactory.”15 

 

(6) A right for a non-continuing casual employee to access further employment unless 

there is a valid reason for refusing access: 

“Principle 

Casual employees should not be covered by the redundancy provisions of the Awards.  

However, employees who derive their livelihood or a significant part of it, from their casual 

work, and have done so for other than a short period, should not be deprived of any protections 

they have from termination other than for a valid reason, merely by virtue of their being 

appointed as a casual employee for a contractually specified period of time. 

Remedy 

A casual general staff employee employed for more than 360 hours in any 12 month period, or 

an academic staff employee paid for more than 420 hours work (at the base hourly rate) in any 

12 month period shall not thereafter be refused further work or be denied reasonable access to 

available casual work for which they are qualified without a valid reason.”16 

 

(7) A right for a non-continuing casual academic employee to be consulted about 

career development: 

 

 Principle:  Part-time employment provides greater certainty and regularity to 

employees than casual employment.  The career interests of a casual academic 

employee engaged for a substantial workload and for a substantial period of time 

should be recognised. 

“Remedy 

Where a casual academic employee has been paid for more than 420 hours (at the base hourly 

rate) in each of three successive years, at the request of the Union or of the employee, the 

employer shall confer with the Union and the employee and jointly examine methods which 

might be adopted to enhance career development opportunities for the employee.  These may 

include (for example): 

a) conversion to part-time continuing or fixed-term employment; 

b) staff development programmes or opportunities; 

c) the development of a broader range of duties.”17 

 

 
15 Ibid at p. 6. 
16 Ibid at p. 7. 
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(8) A set of particular award rights: 

 Several claims itemised in the draft NTEU applications were pressed in the original 

form.  The substance of the award rights sought may be summarised as: 

 (a) Academic Conditions Award: 

 (i) Letter of offer - On appointment, academic employees to be given a letter of 

offer setting out details of work required and conditions of employment, 

including a statement of duration of contract and other entitlements. 

 (ii) Casual academic appointments to be for at least one semester. 

 (iii) Conversion of casual employment - retention of the existing clause 6 of 

Academic Conditions Award known as the 60% rule.  It requires that a 

casual academic be converted to full-time or part-time status if a teaching 

load over one semester reaches 60% of the teaching contact hours of a full-

time employee of a similar designation. 

 (iv) Increment - Provision for a duty on each employer to recognise service as an 

academic at classification level when determining classification salary under 

the award. 

 (v) Advertisement of position - Duty on an employer when advertising positions 

to specify category and status of appointment. 

 (b) General Staff Conditions Awards - HEGSS and HEW(Vic): 

 Inclusion of application and definition provisions allowing for the regulation of 

non-continuing employment in line with the principles and remedies outlined in 

paragraphs 1 to 7 above. 

 

(9) As an alternative claim a duty to establish category of employment review process: 

 

 In the alternative, the NTEU submitted that if the Commission were not minded to make 

an award provision setting ratios for categories of employment, an award provision 

should be made for a process requiring a fresh assessment to be made of whether each 

existing fixed term contract should be converted to employment on a continuing basis. 

 

 
17 Ibid at p. 8. 
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(10) Claims related to the Interim Award: 

 The NTEU opposes, or submits in the alternative modifications to, each of the following 

points of what is in effect an application by the AHEIA for variation of the Interim 

Award: 

 (a) Definition of “renewal” - to clarify whether the entitlement to severance pay, 

provided for a non-continuing contract employee whose contract is not renewed, 

is affected by a rejection of an offer of further employment; 

 (b) Further definition of “renewal” - to clarify whether breaks between appointments 

of non-continuing contract employees, while they do not constitute breaks in 

service, bring about a situation in which severance pay is due. 

 (c) Clarification of the application of the Interim Award in circumstances of 

concurrent contracts of employment. 

 (d) Clarification of the intention of the Interim Award in relation to the definition of 

“year’s service” as including 364 days. 

 (e) Clarification of the severance pay due when there has been exactly two, three or 

four years’ service. 

 

 The AHEIA has comprehensively traversed the relief sought by the appellants and the 

grounds upon which it is sought.  The AHEIA’s case in brief is that employment must be on 

conditions and for durations that accommodate the flexibility demanded of universities in 

coping with manifest volatilities of demand for staff resources, the level of funding available, 

and the diversity of student demand.  On the merits, no award restriction should be imposed.  

In addition AHEIA relied on whatever jurisdictional grounds might be available to it. 

 

 It will be apparent that the relief sought by the NTEU and CPSU raises issues of 

importance and magnitude for individual employees, for the employing universities, and for 

the public interest.  To assist in framing the perspective within which our determination is to 

be made, we commence by indicating the nature of the cases presented by reference to the 

main sources of evidence and evidential materials followed by a summary of the submissions.  

We then attempt to isolate the main issues that arise for determination before summarising the 

points and findings from the evidence that we consider to be most relevant to our 

determination.  The final section of our decision sets out our conclusions and determinations 

and the reasons for them. 
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3 Sources of Evidence and Nature of Cases Presented: 

 The NTEU depicted the applications as an attempt by the NTEU and CPSU to address 

widespread and exploitative misuse of non-continuing employment by Australian higher 

education institutions.  It contended that less than half of the people working in Australian 

universities and colleges have continuing employment.  Around 24% of academics and 25% 

of general staff were said to be employed on fixed term contracts, with around 40% of 

academics and 21% of general staff employed on a casual or sessional basis.  The accepted 

need for flexible staffing had been overcompensated through existing practice.  The 

application sought a reduction in the proportion of the workforce on non-continuing 

appointments.  It also sought employment justice for individual employees.  It contended non-

continuing employees had borne the brunt of poor and exploitative employment practices.  In 

many instances such practices had resulted in an employee being treated as a disposable 

commodity without entitlement or opportunity to develop toward a career path.  Several of the 

NTEU witnesses gave evidence of their own experiences.  They illustrated long periods of 

employment punctuated by regular uncertainty and relative disadvantage associated with the 

need for a fixed term contract to be renewed annually, in most instances. 

 

 The NTEU developed its case around a mass of exhibit material in which several 

surveys and case studies of higher education employment were cited.  Perhaps the main case 

study was that set out in the publication “Limited Access: Women’s Disadvantage in Higher 

Education Employment”18, a report of a study made with research funds supplied through the 

Australian Research Council and the NTEU.  Associate Professor Castleman of the 

Swinburne University of Technology, a member of the team that conducted the study, gave 

evidence about aspects of it and was extensively cross-examined.  Among other sources of 

evidential material, the NTEU relied on: 

 The reports of the Academic Salaries Tribunal in 1980 on “Part Time Staff” and in 1981 

on “Review of Academic Salaries”; 

 Department of Employment Education and Training Papers: “The Casualisation of 

Research Postgraduate Employment”19 and “Staffing Issues in the Australian Higher 

Education Sector”20; 

 
18 Castleman, Allen, Bastalich, Wright, NTEU, 1995: ISBN 0 646 23884. 
19 Collins: Australian Institute for Women’s Research and Policy, AGPS July 1994. 
20 Baker and Others: National Institute of Labour Studies, AGPS October 1994. 
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 Grimes: “Casual Careers or Career Casualties?: Equal Opportunity and Women’s 

Employment at Universities”21; 

 Fine and Others: “Survey of the Working Conditions of Casual Academic Employees at 

the University of New South Wales”22; 

 Waters and Others: “Professional Development of Part Time Academics”23; 

 Affirmative Action Agency: “Annual Progress Report 1994” Higher Education 

Institutions; 

 Extracts from certified agreements with the NTEU finalised in 1995-96 showing the 

clauses of particular relevance to casual employees at 28 higher education institutions. 

 

 That evidence was augmented by statements from 15 NTEU witnesses, two CPSU 

witnesses and an ASU witness, together with the fruits of cross-examination of the 18 

witnesses presented by the AHEIA.  The body of evidence presented through the witnesses 

was the more substantial because the witnesses were drawn from a wide variety of institutions 

and included a number of academics and administrators with a high level of experience.  The 

witnesses are listed at Attachment A. 

 

4 Summary of Main Submissions: 

4.1 The Unions’ Submissions: 

 The unions’ submissions were generally to the following effect: 

 The Commission should deal with the applications by applying, at least until 

31 December 1996, the Act as it stood at the close of written submissions in December 

1996.  It would be inappropriate and iniquitous to retrospectively narrow the scope of 

the dispute after the completion of the conduct of the case.  The CPSU reserved a right 

to seek to address on the point should there be any question of the Commission’s 

decision encompassing matters that might not be capable of being included in an award. 

 In the alternative, the NTEU denied that its claims fell outside the scope of allowable 

award matters.  Mr McAlpine relied upon section 89A(2)(r) for a contention that the 

claim sought a bundle of rights attaching to a type of employment.  Thus the claim for 

conversion from non-continuing to continuing status is in effect a claim that a particular 

 
21 University of New South Wales Industrial Relations Research Centre March 1990. 
22 Social Policy Research Centre October University of New South Wales October 1992. 
23 Queensland University of Technology: Occasional paper 1995/96. 
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class of employees be granted redundancy pay and notice of termination of employment.  

As part of that submission Mr McAlpine contended that section 89A(4) operated only to 

limit the scope of allowable matters under section 89A(2)(r).  But, in his submission, the 

claims of the NTEU also fall within other heads of allowable award matters and in 

particular the matter of skill based career paths allowed by section 89A(2)(a).  He relied 

also upon a contention that an award provision for tenure ratios is an “exceptional 

matter” within the meaning of section 89A(7).  In that context he relied upon 

circumstances that included a history of tenure ratios being provided for in relevant 

awards and agreements.  The claims as to reporting requirements and consultation were 

incidental to the exceptional matter or to a relevant allowable award matter. 

 The matters subject to dispute, and the form of regulation sought by the unions are 

appropriate to a safety net award.  The award provisions sought would afford a moderate 

level of protection.  That level of protection is justified by evidence of widespread and 

unnecessary use of insecure forms of employment in higher education, and by the 

managerial resistance to any greater use of continuing employment.  

 The Affirmative Action Agency Report statistics were accepted generally by the AHEIA 

witnesses as accurate statistics.  No credible challenge was made to the accuracy of the 

figures reported on fixed term contract employment; the discrepancies that occur in the 

reporting of casual employment are likely to cause an understatement of the use of 

casual employment. 

 For many years the unions have pursued more reasonable employment practices in the 

higher education industry.  Since 1988 there has been first, an award provision arising 

out of the second tier agreement and then a further agreement in 1991 as to tenure ratios.  

The history discloses that the employers have not made any genuine attempt to 

implement the tenure ratios embodied in the 1991 agreement. 

 The proportion of academic staff in Australia on tenure or equivalent tenure track 

compares unfavourably with the United States higher education sector.  On the evidence 

of Mr Cantor, some 80% of staff are on tenure or tenure track in the U.S. higher 

education sector. 

 The unions acknowledged that there are grounds for using non-continuing employment 

in the industry.  Higher education probably has better grounds for using fixed-term 

contract appointments at all levels of the classification structure than many other 

industries.  Because of the disadvantage suffered by employees on insecure 

appointments, both in their careers and in their lives more generally, such appointments 
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should only be used where a continuing appointment cannot be justified.  The approach 

of university employers is quite the reverse.  Continuing appointments are avoided 

wherever possible.  The organisational risk identified by AHEIA witnesses as relating to 

changing government, student, grant funding and other interests and demands, is 

currently visited entirely on the most vulnerable group in the higher education 

workforce.  Casual and contract employees are expected to provide the “flexibility” to 

enable universities to survive hard times.  Proper planning for workforce flexibility and 

redundancy should be a risk carried by the institution as a whole, and those who suffer 

job loss as a result should be properly compensated. 

 Existing non-continuing employment is used in a manner that is discriminatory, in 

particular against women.  Appointment to senior continuing positions is effectively 

limited to employees who already hold a continuing position.  That effective limitation 

operates as a form of systemic discrimination.  Less women than men are able to meet 

the condition, requirement or practice that is the barrier to advancement.  Among both 

academic and general staff women are disproportionately concentrated in fixed term 

contract and casual employment.  This concentration results in reduced access to career 

path progress.  Promotion on merit for academic staff is related to the standing-based (as 

distinct from duties-based) classification standards set out in the Award Restructuring 

Agreement24.  The standing-based nature of the classification structure operates within 

the constraints of the organisational needs of the institutions to use staff at different 

classification levels.  Promotion policies are generally expressed as excluding persons 

appointed on short term contracts from applying for promotion.  In that respect there is 

discrimination against those employees through denial of access to an important career 

path mechanism. 

 There is no necessary relationship between continuing employment and promotion. 

 Something in the order of 1/3 of higher education institutions have policies or practices 

limiting expenditure on continuing salaries.  Such internally imposed budgetary 

constraints are highlighted by AHEIA as a justification for limiting the proportion of the 

salaries budget that is spent on continuing appointments.  Arbitrary policies of this kind 

are simply a management practice.  The evidence showed that they operate to 

disadvantage employees on an almost farcical basis.  Fixed term non-continuing 

employees at the School of Dentistry at the University of Adelaide were denied 

continuing appointments despite being identified as core employees of the Department.  
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Similarly, employees in the Linguistics programme at the University of Melbourne have 

been denied continuing appointments despite being identified as situated in the core area 

of the Department’s needs in a recent strategic plan. 

 The universities appear to accept that they lack control in managing their continuing 

employees.  But the counter that they therefore need a free hand in relation to their other 

employees, is an appalling admission by the university employers.  The Commission 

should not refuse to intervene in employment with little or no security of employment 

merely because the employers admit management incompetence. 

 General staff can only be redeployed if a position is vacant.  The unions’ claim does not 

demand redeployment in all circumstances.  Rather, the unions’ primary and alternate 

claims propose that, after five years’ service, employees should have the entitlements to 

redeployment and redundancy that are available to all continuing employees.  If no 

position is available for redeployment, then a severance payment is appropriate.  The 

NTEU’s application for interim relief similarly only requires further employment where 

the current or substantially similar work continues, and requires the investigation of 

opportunities for redeployment in other cases.  Again, if no position is appropriate, then 

a severance payment is appropriate. 

 The evidence of many NTEU witnesses and the AHEIA witnesses clearly established 

one point.  Research needs with respect to a single project can last considerably longer 

than any particular grant of funding.  Moreover, research staff can be used across a 

range of projects either simultaneously or over time.  The ongoing presence of skilled 

research staff with a track record can be a major factor in attracting further research 

funding to a research unit.  With proper management of performance, by making a 

significant proportion of research-funded appointments on a continuing rather than fixed 

term basis, the operations and financial viability of a highly competitive research 

organisation can be enhanced.  AHEIA have failed to present any coherent arguments in 

support of making all research-only, or research-funded, appointments on a fixed term 

or casual basis.  Further, they have failed to counter the evidence that within the 

research-funded and research-only staff, general staff will (on average) be more 

redeployable than academic staff. 

 The example of a senior specialist technician’s unsuccessful application for a 

groundsperson position during a period of unemployment in 1986 is illustrative.  It 

indicates that the employers have no basis to assume that staff with specialised technical 

 
24 Exhibit NTEU 7. 
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skills would not be redeployable broadly within the institution (as an alternative to 

unemployment), should there be no further need for their particular technical expertise.  

An industry which relies on the availability of such highly-specialised workers must 

bear some social responsibility for the consequence that the work offered is piecemeal 

and insecure. 

 The NTEU adopted and repeated its submissions in relation to the 60% rule, put at 

pages 970-974 of the transcript of the proceedings in relation to casual academic rates 

on 4 October 1996, and at pages 61-62 of Exhibit NTEU 44 in that matter.  The 60% 

rule was originally established through arbitrated proceedings before the Academic 

Salaries Tribunal (the AST).  It appears as a consent provision in the Salaries Awards 

only because the parties consented to roll over the standards established by the AST 

through previous arbitrated proceedings.  The claim as now put by the NTEU departs in 

two particulars from the existing provision.  It would require the conversion of an 

eligible casual to part-time status.  It stipulates a formula for determining EFT academic 

teaching requirements by reference to prevailing workload formulae in the industry. 

 The Commission should act on the abundant evidence that the renewal of fixed term 

contracts cannot be assumed.  University managers accept that budget crises are likely to 

result in measures being adopted about the further use of fixed term and casual 

employment.  In cross-examination, managers acknowledged that in times of budget 

constraint, they need to be able to reduce the numbers of employees by not renewing 

fixed term contracts.  The employers have a poor track record in relation to compliance 

with the tenure ratios set in the award restructuring agreement.  That history supports a 

conclusion that employers will continue to seek to avoid their obligations to maintain a 

proper balance in the use of non-continuing employment, and will not accord equal 

treatment to such employees. 

 The claim for severance pay made in relation to the interim award application should be 

considered to be within the scope of the original claim, and certainly within the ambit of 

the relevant disputes.  The claim for interim relief goes to notice of when the 

employment relationship will expire. The claim for interim relief should be seen as 

moderate and aimed at the extremes of disadvantage being met by non-continuing 

employees.  Casual employees, and fixed term employees with less than 12 months 

experience at the time their contract expires, would not be entitled to the benefits 

sought. 
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 In response to the applicant unions’ case, the Commission should make a statement of 

findings and principles25, and direct the parties to present draft orders.  That 

determination should indicate that employees should prima facie be entitled to the 

redundancy and other employment protection provisions generally available to 

employees under awards in other industries.  Minimum standards should be set to limit 

the use of non-continuing employment for long service employees or for service in 

positions for which there is an indefinite need. 

 

4.2 AHEIA Submissions: 

 The AHEIA’s submissions were to the following effect: 

 The NTEU and the CPSU have overstated the incidence of non-continuing employment 

in higher education.  It would be incorrect to conclude that anything more than a 

minority of non-continuing staff are employed in a way that amounts to a misuse of that 

category of employment. The union evidence does not show that the “hard cases” 

presented are typical.  The Affirmative Action Agency Reports, of which much was 

made in cross-examination, are based on the number of individual employees and not on 

full-time equivalent employee measures.  The number of casual employees may be 

thereby inflated as a proportion; as a result of some double counting26, and by the 

inclusion of research only staff who were not part of earlier counts of non-continuing 

employment measures27.  There has been some slight increase in the proportion of non-

continuing academic staff.  The AHEIA’s analysis of the proportionate movement 

disclosed that between 1988 and 1995 the proportion of continuing academic staff had 

dropped from 62% to 58% of relevant FTE employment. That decrease was associated 

with an increase in the proportion of continuing staff above senior lecturer level from 

60% to 80%. 

 In relation to the study conducted by Associate Professor Castleman, the AHEIA 

pointed out that in cross-examination it had been accepted that the calculation of 40.2% 

casual staff overall on payroll figures, included special and guest lecturers.  No claim 

was made that the study substantiated  that a  female contemplating an academic career 

suffered discrimination relative to a similarly qualified male.  Lower completion rates of 

higher degree qualifications by females has been a factor in the past affecting entry to 

 
25 Exhibit NTEU 6. 
26 Exhibit AHEIA 2, Vol 4, TAB 19, p. 8 
27 Ibid at TAB 14, p. 108 
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higher level classification.  Not all non-continuing staff want continuing status; in some 

major Arts faculties 80% of hourly paid casual tutoring is done by postgraduate 

students.  Such use of casual employment is akin to apprenticeship training in academic 

work and is an important training and development initiative for postgraduate students 

as a class of potential employees.  The use of casual employment in universities is in 

part a response to the great diversity of the circumstances affecting individual 

universities.    

 The increase in the proportions of non-continuing employment must be considered in 

perspective with an overall community movement toward increased usage and variety in 

the forms of non-standard employment compared with standard or full-time continuing 

employment.28 

 Non-continuing employment meets a variety of needs including the need: for 

employment of post graduate students; to refresh professional expertise; to top up 

variable student enrolments and course preferences, and to retain flexibility in relation 

to new courses.  Those needs provide reasons which should lead the Bench to the 

conclusion that a proportion of persons on non-continuing employment are justifiably so 

employed.  The Bench should be wary of interfering in such employment merely 

because some other unknown component of the total may be viewed as requiring some 

relief. 

 The diversity of needs between institutions is not reflected in the union’s case.  Where 

relief is appropriate, the appropriate vehicle for it should be through enterprise 

agreements.  Some agreements have dealt with the subject but the unions have eschewed 

development of rights through enterprise agreements, preferring to pursue an overall 

tenure target ratio system. 

 There is a gap between the problem the unions have attempted to demonstrate and their 

proposed solutions.  The proposed award variations in Exhibits NTEU 4 and NTEU 5, 

and all the statements of principle and proposed remedies contained in the alternative 

claim are inappropriate, unworkable, and in many cases beyond what the Commission 

should properly grant. 

 The remedies sought by the NTEU in relation to overall levels of continuing 

employment and career entry point29 would directly regulate the proportions of 

continuing and non-continuing employment. Other remedies would install a requirement 

 
28 Exhibit AHEIA 56, paper on Non-Standard Employment 
29 See items 1 & 2 at p. 5 above, & exhibit NTEU 4: draft variation of the Academic Conditions Award, clause 6 
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to employ30, and requirement for employers to report to unions on the proportions of 

various categories of employment31. 

 The core provisions of the applications are beyond the award making powers of the 

Commission because of the provisions of Schedule 5 of the Workplace Relations and 

Other Legislation Amendment Act 1996 (the WROLA Act) and section 89A(4) of the 

Act. 

 The imposition of a duty to employ is not a specified allowable award matter.  Nor is a 

duty to report to, or to consult with, a union about employment categories.  Tenure ratio 

or proportions of continuing to non-continuing employees would not be an allowable 

award matter because of section 89A(4).  The setting of maximum or minimum hours of 

work for regular part-time employees is not an allowable award matter32; and the 60% 

rule is therefore now beyond the Commission’s power to award.  There is no 

exceptional matter raised by the applicants’ case. 

 There is no evidence before the Bench of any attempt by the universities to respond 

either to their budgetary situation or to anticipate outcomes of this case by treating non-

continuing employees in any way other than the way they have been treated in the past. 

 There is no evidence which could lead to the conclusion that many or most of the 

persons employed on fixed term or casual arrangements in the sector have been subject 

to a succession of fixed term contracts involving a similar set of duties.  There is a gap 

between the evidence presented on staffing numbers and the evidence about individual 

circumstances presented by the unions. The extreme of disadvantage was over 

represented by some of the individual witnesses. 

 The Commission should reject attempts by the NTEU to impose on the employer a 

requirement to offer further contracts of employment to particular persons or to extend 

contracts of employment to particular persons.  The award making powers of the 

Commission do not allow the imposition of a duty on the employer to offer 

employment.  The NTEU’s claim involves a requirement that a person should be offered 

further employment.  That duty is to apply in respect of a person currently employed on 

a fixed term contract whose employment will expire in the absence of such orders 

through the effluxion of time at the end of their contract.  The imposition of any such 

 
30 See items 4-6 at p.6-7 above & exhibit NTEU 5: proposed variation of the HEGSS Award, clause 1.4 
31 See items 3 at p.6 above 
32 Section 89A(4)(b) of the WROLA Act 
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duty to employ would cause significant damage and cost to higher education 

institutions. 

 At the termination of a fixed term contract of employment there ceases to be an 

employment relationship. The NTEU’s application does not relate to the relations of 

employers and employees within the meaning of an industrial dispute but is rather about 

the circumstances in which that relationship is required to be created. 

 In considering the need for any award protection, the Commission should take into 

account the operation of various State enabling statutes for the establishment of 

universities.  Many of the relevant statutes provide directly, or by way of subordinate 

legislation, for protection of the employment of university staff.  The provisions of the 

Academic Conditions Award relating to termination of employment and redundancy 

override such State legislative provisions.  The stripping back of awards to 20 allowable 

matters may result in the federal award provisions being eliminated or curtailed.  

Associated with any such curtailment may be the re-emergence of the legislative force 

of the State statutes.  For that reason the Commission must give consideration to what 

form of final award can be expected to emerge after the processes of the Workplace 

Relations Act have been completed. 

 The lower incidence of tenured appointments at the lowest classification levels does not 

evidence systemic or indirect discrimination or any unreasonable conduct by the 

employer.  It is a common feature of both Australian and US academic employment 

structures for sub-tenure track employees to be most extensively engaged at the lowest 

classification levels.  The 1991 Structural Efficiency Agreement, negotiated with the 

NTEU, accepted that: 

“It is expected that the incidence of non-tenured appointments within this will be higher in 

more junior staff classifications.”33 

 

 The evidence of the AHEIA witnesses pointed to exponentially growing uncertainty and 

insecurity in funding, including that required for recurrent expenditure.  It might be 

inferred that the use of fixed term contracts will increase as a response to such 

uncertainty.  But that inference affords no justification for granting either interim relief 

or substantive relief in the form sought by the applicants. 

 AHEIA evidential material about students, staff, resources, research and finance data at 

higher education institutions substantiates the existence of significantly different 

 
33 Exhibit NTEU 7, Attachment E 
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financial and staffing situations between higher education institutions.  Such differences 

are inappropriately catered for by a national template solution. 

 The system of tenure as applied in universities tends to allow promotion to higher 

classification levels to occur on assessment of individual academic merit.  Movement 

between classification levels may occur as a result either of appointment to an 

advertised vacancy, or as the outcome of a tenure/classification review process triggered 

by an application from a particular continuing, or part-time fractional employee.  On 

occasions, because of the nature of the present promotion system, a University may not 

be able to control an over expenditure of the proportion of salary costs on higher level 

classifications; this is so because the operational needs of the relevant department are 

not a factor determining internal academic promotion.  Nor is capacity to pay.  If 

significantly more employees were to be eligible for promotion as tenure track 

employees, there would be an increased pressure on overall salary levels and associated 

adverse effects on other priority areas for expenditure within the current approximate 

limit of 10% to 25% of faculty operating grants. 

 The Commission ought not magnify staffing problems caused indirectly by the 

protections and rights available to tenured staff by adding to the numbers entitled to the 

same rights and protections.  If the Commission is minded to increase the protection 

available to non-continuing staff it should not set any such provision higher than the 

Termination  Change Redundancy Decision (TCR) level of protection. 

 The operation of the 60% rule unduly restricts institutions and individual employees.  

The casual loading paid to hourly rate employees is a compensation for their not 

receiving some other benefits including superannuation.  The conversion of employees 

from casual to fractional part-time status involves inconsistencies of treatment of 

superannuation and payment in a way that over-rewards casuals for teaching work that 

does not entail a full suite of academic activity. 

 

5 Main Findings on Facts or Considerations Relevant to Determination: 

5.1 Existing Categories of Employment: 

 We think it possible to distinguish three broad employment modes within the higher 

education industry, evident in both academic and general staff employment.  They are: 

(i) continuing employment; 

(ii) fixed term contract employment; and 
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(iii) casual employment. 

 

 Part-time employment is in effect a subset of the concepts of continuing and fixed-term 

employment.  For academic staff, part-time employment is known as fractional employment. 

 

 For academics, the notion of continuing employment is associated with an additional 

concept of “tenure”.  The concept of academic tenure is not readily defined but it connotes a 

high level of job security based on an expectation of continuance in the appointed position 

until resignation or retirement.  Such employment is, however, subject to termination for 

cause on grounds of poor performance, misconduct or redundancy.  Continuing employment 

generally is often subject to a probationary process and/or, in the case of academic employees, 

a tenure process and might be full-time or part-time (fractional). 

 

 For general staff, continuing employment does not carry with it notions of tenure.  Such 

employment is subject to ordinary processes of performance review and termination at the 

initiative of the employer. 

 

 Fixed term contract employment is offered on a full-time or fractional basis, to both 

academic and general staff subject generally to termination for cause based on misconduct, 

incapacity or redundancy grounds.  At the expiry of a fixed term contract the rights of the 

employee expire with the contract.  Fixed term contract employment may involve a 

probationary period within the fixed term.  Perhaps more controversially it may also provide 

for notice of early termination to be given for a period less than the unexpired portion of the 

contract. 

 

 Non-fractional hourly rate employment is a form of casual employment with payment on 

the basis of an hourly rate, subject to a casual loading and with dismissal possible on very 

short-term notice.  This mode of employment might be full-time, regular part-time or 

irregular.  It is often established through a letter of engagement for a defined period of time 

(such as a nominated set of lectures to be conducted over the course of a semester).  In other 

cases the employment might be continuing, insofar as employment is provided, on a casual 

basis, over an unspecified time frame.  Another variant is for the employment to be irregular, 

involving employment on a one-off or irregular basis with no ongoing pattern or expectation 

of employment.  
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5.2 Differences in conditions for different categories of employment: 

 The three broad categories of employment identified are subject to differential 

conditions of employment, both award and non-award. Those differences were usefully 

summarised in Exhibit NTEU 30, an exhibit prepared by the NTEU, as follows: 

Table 1 
 

  Comparison of conditions incidental to academic staff types of employment 
 

 Continuing Fixed-terms Contract Casual 

Annual Leave   

may be required to take within 

the term of contract 

x 

Sick Leave   x 

Long Service Leave   subject to state 

legislation 

Other Award Leave   x 

Casual Loading x x 20% 

Redundancy Award  during, but not at the end of, 

each contract 

no entitlement* 

Dismissal Procedure  during, but not at the end of, 

each contract 

no entitlement* 

SGT Superannuation   if over threshold 

Other Superannuation  depends on length of contract x 

Promotion  often a service requirement x 

Study Leave. Sabbatical  normally a service requirement x 

Requirement/entitlement to 

participate in faculty in 

committees, etc 

  varies, but usually not 

beyond subject 

Staff Development   very limited 
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Table 2 
 

Comparison of conditions incidental to general staff types of employment 

 

 Continuing Fixed-terms Contract Casual 

Annual Leave   

may be required to take within 

the term of contract 

x 

Sick Leave   x 

Long Service Leave   subject to state 

legislation 

Other Award Leave   x 

Casual Loading x x 20-25% 

Redundancy Award  during, but not at the end of, 

each contract 

Subject to Regulation 

30(b), IR Act 

Dismissal Procedure  during, but not at the end of, 

each contract 

Subject to Regulation 

30(b), IR Act 

SGT Superannuation   if over threshold 

Other Superannuation  depends on length of contract x 

Reclassification   x 

Staff Development   x 

 

 That summary of differences in conditions between employment types, advanced as a 

generalised depiction of relevant employment conditions, was not challenged by the AHEIA. 

It is confirmed by reference to the Universities and Post Compulsory Academic Conditions 

Award 1995 in relation to award based conditions. 

 

 The evidence demonstrated, in particular, the absence, for fixed term contract and casual 

employees, of entitlements in relation to termination.  At no time were casuals entitled to 

notice of termination, redundancy payments or dismissal processes.  Fixed term contract 

employees had no rights of that kind at the end of a contract.  By itself this may not be 

exceptional.  But the pattern of resort to these types of employment, and the reasons we distil 

for the use of the types, provide justification for considering the appropriateness of current 

practice.  

 

5.3 Distribution of Employment between Employment Categories: 

 A wide range of statistical information was put before us in relation to the distribution 

of employment for both academic and general staff: 

 annual data produced by the now Department of Education, Employment, Training and 

Youth Affairs (DEEYTA); 
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 one off survey data collected by researchers responsible for the April 1995 publication, 

“Limited Access”34; 

 data prepared by institutions in compliance with requirements of the Affirmative Action 

Agency; 

 information provided by institutions in Statutory Declarations supporting the 

certification of enterprise bargaining agreements. 

 

 Each source of data was criticised.  Differences in the derivation of the data, in 

methodology and in the purposes for which it was prepared fed contentions about the accuracy 

of any source. 

 

 The DEETYA data, preferred by the AHEIA, disclosed only a moderate movement 

downward in the proportion of continuing staff since 1988, measured in Full-Time Equivalent 

(FTE) units: 

Table 135 

Proportion of Continuing Employment 

  Academic Staff  General Staff 

1988  62% 69% 

1989  64% 71% 

1990  61% 69% 

1991  59% 72% 

1992  57% 70% 

1993  59% 71% 

1994  59% 69% 

1995  58% 65% 

 

 The NTEU relied principally on data collected in 1993 for “Limited Access”, supported 

by Affirmative Action Agency data.  The picture presented by that study is drawn from payroll 

data for 27,558 transactions from 10 universities in August 1993.  The core distribution is 

adequately summarised in the following tables adopted from the body of the report: 

 
34 Exhibit NTEU 3. 
35 Source Exhibit AHEIA 58: the data was criticised for a break in continuity and its conversion of Full-Time 

Equivalent employee measures. 
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Table 236 

Type of Employment - Academics 

 

Type of Appointment  % Individuals % Full-time Equivalent 

Continuing 36.1 57.0 

Fixed-term 23.7 33.0 

Sessional 40.2 10.0 

 

Table 337 

Type of Employment - Federal Staff and Academic Staff (Individuals) 

 

Type of Appointment  General Academic 

Continuing 54.0 36.1 

Fixed-term 25.0 23.7 

Casual 21.0 40.2 

 

 There was considerable debate about deficiencies in or the relative weight of the various 

statistical sources. The statistics set out above in themselves would require considerable 

explanation and qualification.  It is not necessary, however, for us to explore the data in any 

great detail.  The determination of the issues before us does not demand specific or detailed 

findings as to the precise level of employment, or allocation between employment categories.  

It is sufficient to indicate that we consider the following findings are justified on the material 

and evidence put to us: 

 A significant proportion of higher education employees are engaged on a non-

continuing basis; either on fixed-term contracts or as casual employees.  This finding 

applies to both academic and general staff.  The DEETYA data, preferred by AHEIA, 

discloses that about 40% of equivalent full-time employment is on a non-continuing 

basis.  That proportion would almost certainly be higher on a head count basis. 

 The level of non-continuing employment has increased steadily but perhaps not 

dramatically since 1988 for both general and academic staff. That is borne out by the 

DEETYA data and was substantially conceded by the AHEIA at page 1162 of transcript. 

 The increased incidence of non-continuing employment is likely to have been 

maintained beyond the period to 1995 shown in the DEETYA data.  The evidence 

generally, and in particular the evidence of some AHEIA witnesses about the response 

of the institutions to budgetary uncertainty in recent years, justifies that inference. 

 
36 From Table 4.1: Limited Access. 
37 From Table 5.5: Limited Access. 
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 The impact of financial pressures on staffing levels is focused disproportionately on 

non-continuing employees.  The Affirmative Action Agency data in exhibit NTEU 29 

supports a finding to that effect, and demonstrates that the incidence of separations in 

employment is disproportionately focused on non-continuing employees. 

 We think it reasonable to infer that the institutions’ response to financial pressures is 

formulated disproportionately around managing the number of non-continuing 

employees, and resisting the appointment of persons on a continuing basis.  The 

probability of this pattern of response accelerating was conceded by the AHEIA at page 

1175 of transcript. 

 

5.4 Justification of Short-term Contract Pattern of Employment: 

 The evidence demonstrated that there are adequate reasons for the institutions to have 

available to them a capacity for flexible staff management through the usage of the three 

general categories of employment that presently exist.  The need for some degree of flexibility 

of this type was recognised by the NTEU.  It agreed that among other reasons the need for 

coverage of temporarily absent employees justified the use of shorter term appointment38.  

The NTEU’s ultimate claim was said to comprehend and accommodate some degree of 

flexibility through the use of non-continuing employees to meet some of the exigencies 

described in the evidence of AHEIA witnesses. 

 

 The AHEIA evidence generally points to a range of considerations which establish the 

need for flexibility in staffing arrangements.  Such evidence plainly justifies a level of non-

continuing employment.  The considerations we have in mind include: 

 uncertainty as to the level of funding available to institutions.  Such uncertainty is a 

result of dependence on Government funding, and a perennial susceptibility to 

Government policy changes.  But reliance on non-Government sources of funding, such 

as research funding, appears also to be productive of a high level of contingency in 

staffing arrangements. The level of uncertainty is clearly greatest in relation to research 

funding, although we think it unreasonable to conclude on the evidence that all such 

funding should be considered to be at risk; 

 the need to alter courses offered to adjust to changing student demands, and to change 

research priorities to accommodate the priorities of research funding bodies; 

 
38 Transcript, at p. 93 
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 the need to secure staff with particular experience and skills obtainable only from 

persons primarily or actively engaged in the professions in which they teach; 

 the need to refresh the skills and knowledge of teaching staff, particularly in areas of 

professional education; 

 the desirability of offering post-graduate students employment opportunities within the 

institutions as part of their training and professional development; 

 a need to cater for those employees who prefer short-term or non-continuing 

employment; 

 the delay associated with altering staff arrangements involving continuing employees 

because of the termination provisions within the Universities and Post Academic 

Conditions Award 1995.  

 

 However, we are not satisfied that the evidence supports a finding that the current high 

level of non-continuing employment is required to meet these contingencies. In reaching this 

conclusion we have had regard to the evidence of some AHEIA witnesses to the effect that: 

 some institutions are, or would be, comfortable with a reduction in their current usage of 

non-continuing employees; 

 there is a body of generic skills, particularly of the general staff, developed through 

employment within the institutions.  Redeployment of persons not required to support a 

particular program but possessed of developed skills and experience should be 

practicable.  Only some institutions provide redeployment processes in some form to 

non-continuing employees.  The evidence as a whole suggests redeployment 

opportunities are poorly organised and under utilised.  Redeployment processes are 

under developed in respect of non-continuing employees. AHEIA witnesses generally 

had difficulty in identifying any particular repository of responsibility for undertaking 

such processes; 

 significant delays will often be associated with use of the provisions for terminating the 

employment of continuing employees under the Universities and Post Compulsory 

Academic Conditions Award.  Some of the delays are the product of the process 

prescribed in the award.  In that respect, we have reason to conclude that the 

institutions’ managerial personnel may yet need to overcome a reluctance to set in train 

reduction in force processes.  Those apparently responsible for initiating the process 

may be unfamiliar with it, or may find it distasteful, or even personally threatening.  The 

evidence of some AHEIA witnesses suggests that institutional delays are of equal or 
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greater significance than delays attributable to the award process.  Any such velleity 

about managerial resort to the reduction in force process increases the convenience of 

finding reasons to denounce the process as unwieldy.  In that perspective, it will usually 

be seen to be more expedient to juggle the number of non-continuing employees to meet 

the exigencies of changing demands.  However, we are not persuaded that the 

adjustment to such demands is necessarily incompatible with staff reorganisation in a 

way which affords continuing staff due process under the award. 

 

 We note in this connection that universities are devolving greater formal managerial 

responsibilities to the faculty or department level, although informally many of those entities 

have long had a high level of actual autonomy.  It is now considered that, through devolution, 

there will be a greater focus on financial constraints and employee performance.  This may be 

so.  However such devolution does not convert the faculty or department into the employer.  

Nor does it justify a disregard of the fact that it is the university that is the employer, or at 

least usually is the employer.  The process of treating faculties and departments as 

autonomous units can militate against a proper consideration of all reasonably available 

options in a redundancy situation. 

 

 We will return to the question of whether the continuing need for flexibility in staffing 

through the engagement of some employees on a non-continuing basis justifies an absence of 

award protection of such employees in the event that their employment is terminated. 

 

5.5 “Abuses” of Non-continuing Employment said to justify the NTEU and CPSU Claims: 

 The NTEU submitted that the use of non-continuing employment opens the way to a 

range of abuses, instances of which were: 

 employment of persons on a series of fixed term contracts over many years in 

substantially the same job; 

 persons being employed on eleven month contracts and not offered employment over 

Christmas; 

 placing employees on 364 day contracts with employment to cease on 31 December to 

avoid a twelve month threshold for a higher level of entitlement to superannuation 

contributions and employer financed benefits; 

 termination of non-continuing employees without due process; 
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 the denial of, or apparent inadvertence to, the benefits and reasonable obligations of an 

employer in developing redeployment opportunities for non-continuing employees; and 

 causing prolonged uncertainty as to further employment through lack of notice of the 

offering or non-offering of a further contract of employment, and the associated timing 

of decisions about such matters without adequate regard to the reasonable need of an 

employee to know whether and when work will be available. 

 

 We are satisfied that such “problems” do occur.  They were manifest in a range of 

witness evidence brought by the NTEU and not effectively challenged by the AHEIA.  Several 

illustrations are adequate to make the point: 

 the evidence of D. Lucas, a Fellow in the National Centre for Development Studies at 

the Australian National University, about a contract offered to a colleague for 364 days 

and his own employment for over twenty years on fixed term contracts; 

 the evidence of B. Layton, a Research Assistant in the Blood Grouping Unit of the 

Department of Veterinary Pathology, Faculty of Veterinary Science, University of 

Queensland.  He has worked since 1967, with one ten month break, on a series of fixed 

terms contracts generally for a duration of one year. When terminated in 1987 due to the 

non-availability of Research Assistant work, he was offered no redeployment 

opportunities.  He was not at the time even offered an interview for a groundsman 

position advertised at the University, for which he had applied; 

 the evidence of M. Cahill, a Research Assistant in the Centre for Molecular and Cellular 

Biology at the University of Queensland.  She has been engaged on a series of fixed-

term contracts over the past twelve years.  Ms Cahill’s evidence was that she has been 

offered new contracts at the base of the incremental scale notwithstanding previous 

service.  There was a consequent salary reduction.  Her evidence demonstrated the 

insecurity and uncertainty associated with late notice of contract renewal. 

 

 The evidence of these and other witnesses bears out the existence of difficulties which 

can confront non-continuing employees.  The specific examples arising from the evidence of 

the above and other witness evidence of employees was supported by more generalised 

evidence from the union witnesses, including union officials, as to the nature and frequency of 

grievances associated with non-continuing employment brought to the union by non-

continuing employees. 
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 We are satisfied that the sort of “abuses” raised by the NTEU and CPSU in relation to 

non-continuing employees can and do occur.  In part, they appear to be a product of the 

diffuse and very diversified managerial structure characteristic of some higher education 

institutions.  Further, the resort to non-continuing forms of employment appears, in part, to be 

a reaction to concessions made in the past.  Continuing employees have long been accorded a 

relatively high level of protection through conditions of employment, (tenure and more 

recently, higher level redundancy benefits) and practices in relation to termination of 

employment. It is not difficult to infer from much of the evidence that many university 

managers, academic or otherwise, would prefer to allow a contract to come to an end through 

the effluxion of time, than to manage, and perhaps terminate, an employee who is not 

performing.  To the extent that this occurs, it is unfair on employees generally to visit upon 

them any inadequacies in sound management practices.  However, it is not possible to reach a 

clear conclusion on how widespread such practices may be, notwithstanding the general 

evidence of the NTEU officials. It is true as AHEIA submitted, that the unions have brought 

witnesses whose experiences best support their case. Nonetheless the evidence supports a 

finding that unreasonable difficulties and disadvantages are inflicted upon some non-

continuing employees.  There is a continuing potential for such problems to occur in the 

context of current arrangements for such employees, and the changing financial constraints 

upon higher education. 

 

6 Determinations and Conclusions: 

6.1 Applicable Law: 

 It will be apparent from the summary of submissions that the changes about to be 

wrought by the Act to the award making powers of the Commission became a major influence 

in the closing stages of the case.  Although the application for interim relief was directed 

primarily to notice of non renewal, extension of contracts, and severance benefits, the core 

component of the variation of the awards sought by the unions is the imposition of limits on 

the proportion of non-continuing staff.  It follows that a primary issue for consideration and 

perhaps determination is whether all or any provisions sought by the NTEU and the CPSU are 

now able to be awarded.  There are two aspects to that issue.   

 

 The first is whether the Act as amended from 31 December applies to the determination 

of this matter.  We did not understand the NTEU and the supporting unions to seriously 

contest the AHEIA’s contention that the Act as amended and now in force applies to any 
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award made after 31 December 1996.  The unions sought a final or at least an interim 

determination before the commencement of the amending legislation.  In the circumstances, 

the issue about which Act applies to this stage of the determination was not argued before us.  

The Interim Award was made prior to the coming into force of the amending legislation.  So 

far as it may be relevant to the determination of this matter, we provisionally accept that the 

Act as amended applies to whatever final award might be available.  For that purpose, on a 

balance of views, we would rely on the reasoning applied by the Full Bench in the Victorian 

Teachers Case39.  It is proper however to note that the decision in that case could not have 

been available to the parties for the purpose of any submission put to us.  The CPSU sought to 

reserve a right to put argument. 

 

 Were we to have to rule on any developed submission about the applicable law, we 

would have allowed an additional opportunity to address us on the relevance of a decision that 

was handed down some weeks after submissions closed.  However, the NTEU did not conduct 

its case in a way that put in issue the main submission of the AHEIA.  In the circumstances 

our use of the reasoning of the Victorian Teachers Case is formal and merely indicates a basis 

on which we accept the AHEIA submission.  Even if the provisions of the current Act, and in 

particular section 89A, do not operate upon the present applications, we would not be inclined 

to include in an award, at this late stage, non-allowable matters.  Provisions of the kind sought 

would cease to have effect on 30 June 1998.  As a result of the “interim period” transitional 

provisions in the WROLA Act, any such provisions would need to be removed from the 

award as soon as practicable after that date. 

 

 We note also that the hearing and submissions were fully concluded on the merits of the 

application in this matter prior to the passage of the amending legislation.  Thus the 

circumstances of this case may be distinguishable in that respect, from those that were before 

the Commission in the Victorian Teachers Case. The question may be one of whether there is 

any difference of substance or character for the purpose of giving rise to an accrued right to 

have the matter determined under the award making powers of the repealed legislation.  In a 

later decision, Westrail, another Full Bench has distinguished the reasoning in the Victorian 

Teachers Case  and expressed an apparently divergent view about aspects of the principle of 

law to be applied to the identification of accrued rights in respect of arbitral proceedings.  If it 

 
39 Re: Teacher (Victorian Government Schools) Conditions of Employment Award: Print N9431 per Munro J, 

Acton DP and Hoffman C: See also Westrail: Print P1405 per O’Connor P, Polites SDP, Coleman DP, Laing C 
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should emerge that there is a substantial issue which may be materially affected by the change 

to the award making powers, an opportunity will exist for the NTEU and CPSU to put further 

submissions about the question of whether section 89A applies. 

 

6.2 An award limit on the proportion of non-continuing employment is not an allowable 

award matter: 

 The second aspect of the question is more complex.  Issue was joined by the NTEU on 

several points about whether all, or any, of the provisions sought can be said to be allowable 

award matters.  We did not understand Mr McAlpine to contend that any of the proposed 

duties to maintain a particular proportion of continuing staff could per se be an allowable 

award matter.  Rather the unions relied upon a contention that in the circumstances the matter 

of tenure ratios is an exceptional matter within the meaning of section 89A(7). 

 

 In considering that contention we start by noting that section 89A(4) is a clear statement.  

The award making power is not available to be applied to the establishment of a quota on a 

particular type of employment: 

“Limitations on Commission’s Powers 

(4) The Commission’s power to make or vary an award in relation to matters covered by 

paragraph (2)(r) does not include: 

 (a) the power to limit the number or proportion of employees that an employer may 

employ in a particular type of employment;...” 

 

 It is clear also that included within the allowable award matters is the stipulation in 

awards of “type of employment”, or, more commonly, “categories of employment”.  The latter 

expression has a well established use in relation to Commonwealth industrial legislation.  It 

describes different classes of employment arranged in categories based upon the incidents or 

the terms and conditions of the employment.  We read the reference to type of employment as 

meaning much the same thing.  In section 89A(2)(r), the Act envisages award provision for 

different types of employment based in particular upon the term of employment and the hours 

worked: 

“Allowable award matters 

(2) For the purposes of subsection (1) the matters are as follows: 

... 

 (r) type of employment, such as full-time employment, casual employment, regular part-

time employment and shift work;” 

  

 
and McCutcheon C. 
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 However the identification of “a particular type of employment” can in practice be 

more of an exercise of a judgment formed around inferences and assessment of relative 

conditions than an outcome derived by the application of definitional precision.  Thus the 

Academic Conditions Award currently provides for probationary employment40, excludes 

from some entitlements “a casual staff member engaged for a short period”41 , and otherwise 

appears to treat academic staff as being within a single type of employment, that of “full-time 

or fractional continuing staff”42. To that type of employment, the award attaches the 

disciplinary, voluntary separation and severance conditions provided for in that award.  That 

scheme of the types of employment contemplated by the awards covering academic staff is 

more elaborately developed, or implied, in the Academic Salaries Awards43.  Those two 

awards provide the relevant classification rates.  “Part-time (non-fractional) rates” apply on a 

basis that assumes hourly rates are paid to staff who are employed as other than “fractional” or 

“full-time” employees.  Both fractional and full-time employment however are further 

divisible into types of employment related to the term of appointment, and the conditions 

upon which the appointment may be terminated.  Thus the Academic Conditions Award 

provides certain rights for “full-time or fractional continuing staff”44.  But no definition of the 

term “continuing” is provided so far as we are aware.  Perhaps it was not thought to be 

necessary.  The division between tenured, continuing or permanent full-time or part-time staff 

and casual staff was well established prior to the making of federal awards.  There are various 

sources both legislative and industrial from which such definitions may be derived at 

particular institutions. 

 

 The HEGSS Award makes no direct provision in relation to type of employment.  

However the State awards and agreements incorporated by reference in it contain a variety of 

provisions.  For instance the NSW instruments in effect provide for clear categories of 

employment divided into full-time, part-time and a residual category of casual. 

 

 The course of the hearing established some common ground between the parties about 

any concept of continuing employment.  Any category or type of employment acquires 

 
40Clause 10 of proposed variation of HEGSS award, Exhibit NTEU 5; Clause 6 of proposed variation of 

Academic Conditions Award, Exhibit NTEU 4; and see paras 1 and 2 at pages 5 and 6. 
41 Ibid clause 3. 
42 Ibid clause 19. 
43Australian Post Compulsory and Higher Education Academic Salary (Consolidated) Award 1989, and the 

Australian Universities Academic & Related Staff (Salaries) Award 1987 (the Universities Salary Award). 
44 Ibid p.20 clause 19. 
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meaning from the rights duties and privileges incidental to inclusion in the category.  Thus, 

continuing employment, or “tenure” as a distinguishable form of it, is constituted by an 

assemblage of rights and privileges.  Some of them may be common to other categories of 

employment.  Essentially the Commission and the parties in a case of this nature must address 

the differential rights in each of the categories.  Viewed in that perspective, the claim for 

tenure ratios to be observed has an obverse aspect.  It is much the same as a demand that those 

otherwise non-continuing employees who are excluded from the benefits of tenured 

continuing employment, should have access to some or all of the benefits of it.  That aspect of 

the claim was given expression in the NTEU’s application for interim relief concentrated 

around rights to notice of the non-renewal of a contract and severance benefits. 

 

 The awards under consideration here make some provision for different “types” of 

employment.  But there is no coherent expression of the range of types implied by the various 

provisions.  Nonetheless, the references in the NTEU applications to non-continuing 

employment are in our view references to one or more types of employment within the 

meaning of section 89A(2)(r).   

 

 The unions seek the establishment of a limit on the use of non-continuing 

employment.45  Provisions of the kind sought are plainly not now within the Commission’s 

power to award.  That is the direct effect of section 89A(4).  To counter that effect, the issue 

as to a form of control on tenure ratios was argued to be an “exceptional matter”.  In that 

sense, an “exceptional matter” is a creature of section 89A(7).  So far as relevant, it reads: 

“Exceptional matters may be included in industrial dispute 

 (7) Subsection (1) does not exclude a matter (the exceptional matter) from an industrial 

dispute if the Commission is satisfied of all the following: 

 (a) a party to the dispute has made a genuine attempt to reach agreement on the 

exceptional matter; 

 (b) there is no reasonable prospect of agreement being reached on the exceptional 

matter by conciliation, or further conciliation, by the Commission; 

 (c) it is appropriate to settle the exceptional matter by arbitration; 

 (d) the issues involved in the exceptional matter are exceptional issues; 

 (e) a harsh or unjust outcome would apply if the industrial dispute were not to include 

the exceptional matter.” 

 

 
45 Ibid p.20 clause 1.3. 
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 We are not satisfied that any of the issues about tenure ratios are properly to be classed 

as an exceptional matter.  Nor are we satisfied that it is appropriate to settle by arbitration the 

matter of a limitation on, or a ratio of, non-continuing employment.  Were there to be no 

provision of the kind now found in section 89A(4), we would have had only a slightly more 

open mind as to the latter point.  There is not much support to be found for the arbitration of 

such limits in circumstances where the parties do not effectively consent to the limit being 

imposed.  However the clear intent of the provision in section 89A(4) amounts to a substantial 

reinforcement of what would otherwise be our mere reticence on the merits to intervene in the 

manner proposed.  The clear intent and policy of the Act in that respect also weighs against 

any ready acceptance that an exceptional quality is to be found in a matter otherwise expressly 

placed beyond the Commission’s power to award.  The strength of that policy is a 

consideration reinforcing reservations we have on the merits about the appropriateness of the 

Commission arbitrating a general scheme of tenure ratios. 

 

 It may be sufficient that we determine that the remedies sought by the unions in the 

items summarised at paragraphs (1) and (2) at pages 6 and 7 above are not allowable award 

matters.  However although we hold that view, we indicate also that the balance of 

considerations would not lie in favour of our determining a ratio were the matter to be decided 

by reference to the Act as it stood prior to the enactment of section 89A. 

 

6.3 Some of the union claims for award provisions are for allowable award matters: 

  The claims made by the unions in paragraphs 3, 4, and 5 at pages 7 and 8 above, are 

for a duty on the employer to report on the numbers of employees by type of employment, for 

a right in non-continuing fixed term employees to convert to continuing status, and a right for 

non-continuing employees directly to continue in work if work is available.  None of those 

matters is explicitly mentioned in the list of 20 allowable award matters.  However, we 

consider that the claims may appropriately be held to be for some or all the terms or 

conditions incidental to a type of employment.  A claim that a person employed has a right to 

be given available work, or to be treated as a particular type of employee, is in our view not 

relevantly distinguishable from a claim for terms of employment incidental to another 

available type of employment.  Moreover, each of the terms incidental to a type of 

employment generally is, or is capable of being expressed as, an allowable award matter.  This 

is because most, if not all incidents of a type of employment, are likely to be terms or 

conditions capable of being an allowable award matter. 
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 The application for interim relief was framed by the unions in a way intended to have 

particular benefits apply. Thus, notice of non-renewal and severance payments were 

conditions sought for a defined class of employees.  That development of the unions’ 

applications reflected a recognition that the terms and conditions of employment incidental to 

a type of employment are the real stakes at issue when the type of employment is being 

debated.  That is so whether the issue is the application of a type of employment to a 

particular class of employees or to a particular employee. 

 

  In granting the application for interim relief, we acted on our view of the evidence 

overall.  The relative disadvantage of some non-continuing employees, and the apparent 

industrial unfairness resulting for some employees, was manifest.  Perhaps, the evidence given 

by the higher education institutions’ witnesses peripherally acknowledged that to be the case, 

at the same time emphasising the difficulty of altering existing arrangements favouring the use 

of non-continuing staff.   

 

 The Interim Award gave effect to remedies that we judged to be warranted for reasons 

based on our perception of the evidence.  It was intended to award the relevant additional 

terms of employment to the class of employees we considered to be most disadvantaged by 

the existing pattern of use of that type of employment.  Our determination of a final award, 

and of the unions’ applications, requires a consideration of whether we should award the same 

or other terms on the same or another basis than that established by the Interim Award.  We 

accept that the matters sought to be carried over from the Interim Award are allowable award 

matters.  We will approach each of the remaining claims on the basis that it may be capable of 

being an allowable award matter. 

 

 We exclude from that ruling the claim that the employer be under a duty to report to the 

union applicants on the number and category of employees.  So far as the merits of that claim 

are concerned, it is not likely to be denied that the publicly funded higher education 

institutions should be obliged to give an account of their personnel administration practice 

through the regular reporting of aggregate and disaggregated statistics for employment and 

categories of employment.  The unions should have ready access to such data.  We assume a 

need for data of the kind is well recognised for purposes of processing financial grants from 

public funding sources.  Despite this, the variegated statistical material and evidence produced 
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by AHEIA witnesses tells its own story.  There were several instances of both inadequate 

information and poor communication about personnel practices within and between the 

diverse administration units that together comprise each publicly funded higher education 

institution.  There appears, therefore, to be room for improvement in the standardisation, 

collection, and dissemination of such employment data both within, and between institutions.  

Perhaps, an award or agreement obligation on the employer to provide regularly a 

standardised form of such data would be a useful impetus or tool to induce the relevant 

managerial levels of the institutions to improve their performance.  But none of those 

considerations amounts to a basis upon which, in our view, the establishment of a duty to 

report on employment numbers and incidence of employment in particular award categories or 

types of employment is either itself an allowable award matter or reasonably incidental to one. 

 

 In determining what if any final award provisions should be made, any issue as to 

whether the particular provision is an allowable award matter, or incidental to such a matter 

and necessary for the effective operation of the award in that respect, will best be determined 

in association with the settlement of the order, if it has not already been addressed. 

 

6.4 The NTEU’s claims for altered incidents to existing types of employment should be 

resolved by reviewing the types of employment provided for under the awards and the 

incidents of each type: 

 Award specification of the type of employment is expressly an allowable award matter.  

It would appear to be incidental to such a matter for the award to make clear what types of 

employment are provided for by the award.  We have accepted that an ingredient of that 

specification may appropriately be an identification of the main terms of, and the differential 

conditions peculiar to, each type of employment.  That acceptance influences our approach to 

the determination of the remaining issues raised by the unions’ application. 

 

 As we have observed, the awards subject to the applications in this matter are notable 

for an entire absence of definitional detail of the different types of employment contemplated 

for those subject to the award.  However, it seems that whatever enterprise agreement is 

applicable at a particular institution may generally be a repository for provisions that identify, 

or at least touch upon, the main types of employment at the institution46.  The original State 

 
46 Some but perhaps not all relevant provisions in certified agreements are extracted in NTEU Exhibit Book 2 

Tab 3 Sub-Tabs 1-28; relatively few of the agreements set out each of the main categories of employment, or 

attempt to detail the incidents of each type of employment. 
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awards, or in some instances State legislation, provide the antecedents for some formulations 

now found in certified agreements, and in some instances may still be incorporated as the 

substantive basis of the type of employment.  The material submitted to us does not include a 

coherent analysis or attempted concordance of the diverse extra-award sources that contribute 

to the definition of the types of employment at particular institutions.  We consider that the 

awards should usefully contain a clause that identifies and standardises the description of all 

main types of employment within the contemplation of the award provisions.  So far as 

practicable, the incidents of employment within each type should be specified. 

 

 The parties will need to consult prior to the settlement and  making of an order to vary 

the award.  Subject to agreement or further ruling, we would intend that the award should, 

identify the following main types of employment: 

(1) Continuing; 

(2) Fixed Term Contract; 

(3) Casual. 

 

 Within the continuing and fixed term categories, there should be specific provision 

made for part-time employment.  In addition, we would expect that both a continuing and an 

initial fixed term employment contract would contain a probation provision. 

 

 We are reluctant to express at this stage a determinative view about how the indicia and 

differentiating terms of each type of employment should best be covered by the awards.  There 

is one  minimum and necessary indicator.  It should be achieved through the implementation 

of a duty to specify the type of employment in whatever form of contract applies to the 

employment.  We intend that a form of letter of appointment or contract will be required by 

the award to be provided to each employee on appointment.  The same should perhaps be 

required prospectively  for employees currently employed but not yet supplied with an 

accurate statement  of the main term and status of their employment.   

 

 In this context we note the effect of a provision of a New South Wales State Award (the 

Colleges of Advanced Education (Conditions of Employment) Award), which is one of the 

awards imported by reference in the HEGSS Award.  It is to the effect, or was applied to 

mean, that if no other type of employment was specified upon appointment, the employment 
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is deemed to be casual employment47.  That approach at least had the virtue of being 

comprehensive.  It was clear enough in intent.  Although it may not have resulted in an 

employee always being adequately informed as to his or her status.  We do not suggest it is 

appropriate to replicate that provision, but an attempt should be made to achieve a similar 

degree of clarity. 

 

 It follows that we would intend that a provision along the lines of the proposed clause 1 

of the draft variation of the Academic Conditions Award48 requiring a letter of offer of 

employment, ought be included in the award. 

 

 As to the further definition of each type of employment we will reserve a final 

determination until the parties have had an opportunity to discuss the points and proposals 

determined or advanced in this decision.  There are a number of conditions of employment 

that currently attach peculiarly to continuing employment.  A substantive issue exists as to 

whether and to what extent the class of employees, hitherto grouped as non-continuing 

employees, should have a right to access those peculiar benefits or conditions at all, and, if at 

all, on what basis.  However the determination of some of those issues does not arise in the 

same way, or to the same extent, if continuing employment and fixed term employment can be 

formulated by the award in a manner intended to eliminate the degree of unnecessary overlap 

that currently exists in practice. 

 

 To avoid that degree of overlap it would be necessary for the award regime to specify 

the elements of continuing employment in a manner that may involve some departure from the 

current comprehensive use of that term.  Currently it applies to any more or less standard 

indefinite term of employment terminable on notice, for cause, or on redundancy.  Continuing 

employment also embraces tenured appointments terminable either by resort to the award 

redundancy processes or by resort to procedures linked with the “due process” requirements 

established under the constitutional foundation of each particular institution.  In some 

instances those “due process” requirements have been consolidated in enterprise agreements.  

We consider that the award should not be concerned with the incidents of tenured 

appointment of an academic staff member as defined or accorded by the institution.  The 

 
47 Clause 2(5) provided that a “servant” is a member of the non-academic staff but does not include a person 

employed on a casual basis.  A person is deemed to be appointed on a casual basis if paid at a daily or hourly 

rate (1981) NSWIG Vol 223 at 167-168. 
48 Exhibit NTEU 4 at p 1. 
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award should be concerned only with standard continuing employment, fixed term contract, 

and casual employment.  Only continuing employment in an industrial sense based upon 

standard conditions for employment of the kind involved need be provided for in the award. 

 

6.5 Some incidents of each type of employment: 

 It follows that we have in mind that continuing employment in the sense used should be 

associated with access to specified conditions.  If necessary, the particular conditions may be 

specified on a basis that differentiates between academic and general staff.  A number of 

conditions were identified in proceedings as being in issue for purposes of application to the 

more deserving individuals in the class of non-continuing employees.  Without attempting to 

exhaust or indicate the priority of particular conditions, those most in issue appear to be: 

(a) a right to be considered for redeployment; 

(b) a right to be notified of the likelihood of the employment not being renewed, or to a 

minimum notice of termination; 

(c) a right to access study leave; 

(d) a right to incremental advancement in classification level based on prior service; 

(e) a right to access the superannuation scheme or schemes appropriate to longer serving 

employees; 

(f) a right to minimum terms related to years of service, or graduate entry; 

(g) a right to preferential reemployment; 

(h) a right to severance benefits on redundancy or to a loading related to service where no 

severance benefit will be paid. 

 

 We have reserved from making a determination at this stage on whether those or other 

incidents should be specified for any of the particular types of employment.  However there 

are some features which we consider should be found in each of the various types of 

employment contracts.  Generally any continuing employment should make reference to the 

form or period of notice of termination.  The relevant notice requirement may vary depending 

upon the nature of the employment.  We have indicated that the capacity of universities to 

award academic tenure is not a matter that should be disturbed by the award to be made in this 

matter.  Tenure, and the provisions for granting or withdrawing it, should continue to be a 

matter for the relevant university.  Nothing we have decided should be seen as attacking the 

capacity of universities to reach agreement with interested parties on this issue. We do not 

propose to regulate the concept of tenure.  However because of the influence of the consent 
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agreement embodied in those parts of the Academic Conditions Award that deal with 

termination of employment for academics, it may become necessary to revisit the relevant 

award provisions consequential upon a review of the types of employment.  We do not regard 

the award category of continuing employment of academic staff as synonymous with the 

concept of academic tenure. 

 

 The criticism that university management has used procedures for termination as a 

reason for denying ordinary continuing employment is a pivotal consideration in justifying a 

review.  We are persuaded that provisions directed towards creating more stable employment 

opportunities are justified provided the creation of them is not at the expense of destroying 

flexibility, or over-burdening the institutions with obligations to extend generally conditions 

that were designed to meet needs associated with only a segment of the academic or general 

workforce.  A modification of the incidents of continuing employment could also serve to 

address the complaint made by universities, and in part supported by the unions’ submission 

on discrimination, that current procedures inhibit performance reviews of academics, and as 

such stifle promotional opportunities. 

 

 On the other hand a fixed term contract, properly so called, ought not contain a 

provision which permits termination of employment for reasons unrelated to the specified task 

or project for which the contract is created, or unrelated to conduct which would ordinarily be 

a basis on which an employer would act to bring about a termination  the contract.  In other 

words, unless there is cause, a fixed term contract should be used for a specific project or task 

and not be a substitute for making a continuing appointment.  The use of fixed term contracts 

in higher education appears to have grown in a way, which in extent and applications, goes 

beyond what might reasonably be seen to be any need related to a recognisable special 

purpose.  Those special purposes include funding (e.g. research grants), identifiable fixed term 

projects or matters related to the nature of the course being taught. For example, there are 

some courses which require regular contact and currency with the practical application of the 

subject. In these circumstances “industry currency” may require the employment to be for a 

fixed period of time; and perhaps appropriate conditions will need to be attached to contracts 

of that nature. 

 

 The growth in fixed-term contracts may have had the effect of reducing responsibility 

for managing change, disciplining employees, or indeed taking action which could lead to the 
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termination of employment.  In the result, it would appear the weight of “management” 

concerns has had the consequence of restricting access to more stable employment.  There has 

been a consequential restriction of access of some employees to a number of benefits which 

the community would expect to be available to long serving employees, for example, annual 

leave, long service leave, superannuation, redundancy, parental leave, etc.  Fixed term 

contracts have been used in a way that divides an employee’s service into discrete 

compartments.  Segmentation of service with the same or cognate employers in that manner 

involves a detriment to the employee and in our view lacks adequate justification.  A 

definition of fixed term contract as a type of employment should be associated with greater 

identification of the justification and purposes underlying the use of that contract. 

 

 Casual employment is a form of employment that should be freely available in relation 

to work which is irregular and usually of a short duration.  We do not discount the proposition 

that many employees seek the most flexible form of employment and this must not be 

frustrated. 

 

 In reviewing the modes of employment we have not isolated part-time employment as a 

distinct type of employment.  We envisage that part-time options should be available for both 

continuing employment and fixed term contract employment.  However, it should be a 

standard condition of academic part-time employment that a full range of academic duties 

may be required to be performed.  It will also be necessary to define part-time employment. 

 

 Against the background of the Interim Award, we have decided the best way to proceed 

is to permit the parties to jointly develop proposed award definitions and associated incidents 

for continuing employment, fixed term contract employment and casual employment. Rather 

than seek to vary all existing awards, we are minded to make a final award or awards to deal 

with the contract of employment for higher education institutions.  In time, and as the review 

process on the Commission’s awards continues, the terms of that award can be substituted for 

current provisions where they exist. 

 

6.6 The particular NTEU claims in the perspective of this determination: 

 The types of employment prescribed by the  award should not compromise managerial 

flexibility, but might properly encourage sound management practices and ensure proper 

employee protection.  The availability of continuing and fixed term contract employment on a 
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full-time or part-time basis, and casual employment as the main types of employment can be 

maintained and developed in a way that achieves those purposes.  The concept of tenure 

conferred at, and by, the particular institution should in our view be treated as the prerogative 

of each university unimpeded by the award.  The only exception we would admit is to allow 

for circumstances where, by consent, an enterprise agreement may need to be integrated with 

the award provision.  Certainly, the criteria and procedures for the grant of tenure might be 

adjusted to avoid conflict or to bring them more into concert with the conditions of the award 

we intend to make.  However, that will be a matter for the institutions to resolve; if necessary 

the conciliation process of the Commission will be available.  We do not expect that it will be 

necessary for the purpose of the award to identify a particular concept of tenure.  We are 

aware of the strong academic support and the sound reasons for its existence, but it is not 

necessary to frame an award provision to reflect those considerations. 

 

 It follows from the observations and determinations we have made to this point that we 

do not give an unqualified response for or against the NTEU claim summarised at paragraphs 

(4), (5), (6) and (7) at pages 7 to 8 above.  There is in our view sufficient substance in the 

points of principle there identified for the proposed remedies to be considered in a context that 

includes the implementation of the other changes that we have touched upon. 

 

 In relation to the particular award rights sought by the NTEU listed at paragraph 8 on 

page 9, we have indicated already our acceptance in principle of the prescription of a duty on 

appointment to set out the terms and types of the employment.  We are not persuaded that we 

should prescribe a minimum period for casual employment.  Nor are we persuaded that we 

should stipulate the form and content of advertisements.  This is not to deny that there may be 

merit in those proposals.  We are not persuaded that they should properly be the subject of 

award prescription even if they could be brought within the scope of an allowable award 

matter. 

 

 We conceive the maintenance of the 60% rule to be in effect a claim for the automatic 

conversion of certain casual employees to fractional or full-time status.  Viewed in that 

perspective it may perhaps avoid offence to section 89A(4)(b) of the Act.  However we are not 

persuaded that the existing provision should be reinstated in the scheme we envisage.  Our 

acceptance in principle of the imposition of an obligation on the employer to consult about the 

deployment or career development of a casual employee, and other measures that may be 
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determined to clarify the dividing line between continuing, fixed term contract and casual 

employment overtake the original justification for the 60% rule.  We accept that the rule has 

operated to restrain some excessive resort to casual employment.  But it has also been difficult 

to apply and enforce.  It may also be productive of some perverse outcomes for individual 

employees.  Without finally determining the removal of the provision we indicate we are 

unlikely to accept its retention in the revised scheme that we anticipate to be the outcome of 

the process leading to the settlement of an order in this matter. 

 

 We have indicated in principle support for the inclusion of a duty on the employer to 

classify academic employees in a manner that takes due account of prior service at a 

comparable academic level.  

 

 So far as it may be relevant, we indicate also our provisional conclusions about the 

issues raised, or claims concerning the Interim Award.  We do not consider that any 

entitlement to severance pay should arise in circumstances where the employee concerned has 

refused a reasonably related offer of further employment.  Nor in our view should a break 

between appointments that is accepted to not affect continuity of service be treated as the 

basis for an entitlement to severance benefits.  The intention of the Interim Award was to 

cover circumstances where an employee is denied further employment.  The use of concurrent 

contracts by a single employer, if it is to occur at all, should in future be an exceptional case.  

If such contracts continue to be offered, there may be circumstances where the cessation of 

one contract effectively deprives the employee of an adequate income.  Where the concurrent 

contracts are with substantially the same employer, we see no reason why the circumstances 

should never attract an entitlement to severance benefit, or some form of salary maintenance.  

There may be circumstances fairly comparable to those that attract an award benefit based on 

income maintenance for a limited period after an enforced redeployment.  However the detail 

of the relevant provision may be the subject of further submissions, if necessary, prior to the 

settlement of any order in this matter.  Similarly, the details of the definition of “year’s 

service” and the entitlement upon exact periods of annual  service may be resolved, if 

necessary, at the settlement of any order. 

 

6.7 Provisional determination and direction: 

 We direct that the parties confer about a set of provisions framed to give effect to this 

decision and to any agreements between them.  The provisions might be framed as either a 
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new award, or as a variation of the Academic Conditions Award but capable of being made a 

separate award binding upon the parties to that award and the HEGSS Award.  Smith C will 

be available to assist the parties in negotiations at a conference to commence with an initial 

period of one day starting at 10.00 a.m. on 29 August 1997, and reserving 1 October 1997 for 

a further conference. 

 

 We direct that each party shall lodge with Smith C, and serve upon the opposing parties, 

by close of business 27 August 1997, a draft outline of any proposed award or variation to an 

award that it considers will appropriately implement the decision.  Should the parties not be 

able to agree upon appropriate variations of the awards by close of business 17 October 1997, 

Smith C shall issue a direction for the exchange of written submissions containing each 

party’s preferred draft.  That procedure shall be completed within a timetable that will allow 

the Full Bench to hear the parties put submissions on their respective proposals for orders 
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implementing the decision herein.  For that purpose the Full Bench will sit on 12 November 

1997 commencing at 10.00 a.m. to hear the parties on the settlement of an order giving effect 

to the decision herein, and to any other agreed outcome. 

 

BY THE COMMISSION: 

 

 

 

 

JUSTICE P. R. MUNRO 

 

Appearances: 

 

L. Gale and K. McAlpine for the National Tertiary Education Industry Union. 

 

R. Blackford, I. Argall, S. Long and P. Tilbrook for the Australian Higher Education Industrial 

Association. 

 

D Bunn, J. Nicolson and S. Owen for the Community and Public Sector Union. 

 

S.P. Gibbs, B. Sullivan and J. Nucifora for the Australian Municipal, Administrative, Clerical 

and Services Union, intervening. 

 

L. Gale and K. McAlpine for the Australian Council of Trade Unions, intervening. 

 

Hearing details: 
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September 12; 
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October 19 - November 1; 

November 13; 

 

Sydney: 

November 14-15; 

 

Melbourne: 

November 27-29; 

 



DECISION – EDUCATIONAL SERVICES 

 

  48 

1997. 

Melbourne: 

February 17, 20. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Printed by Authority by the Commonwealth Government Printer 

 

<Price code J> 



DECISION – EDUCATIONAL SERVICES 

 

  49 

ATTACHMENT A 

 

LIST OF WITNESSES 
 

 

Name Description Party Exhibit No. 

David Lucas Fellow, National Centre for Development 

Studies, Australian National University 

NTEU NTEU 8 

Paul Acfield Division Secretary, SA Division, NTEU until 

4 October 1996.  Now self-employed as a 

consultant 

NTEU NTEU 9 

Bill Layton Research Assistant HEW 4, Department of 

Veterinary Pathology, University of 

Queensland 

NTEU NTEU 10 

Ted Murphy Victorian Division Secretary, NTEU NTEU NTEU 11 

Marian Cahill Research Assistant, Centre for Molecular and 

Cellular Biology, University of Queensland 

NTEU NTEU 13 

Jean Mulder Senior Lecturer, Dept of Linguistics, 

University of Melbourne 

NTEU NTEU 14 

Gloria White Technical Assistant (Higher Education 

Officer 3T), Faculty of Agriculture and 

Natural Resource Sciences, University of 

Adelaide 

NTEU NTEU 15 

Tanya Castleman Associate Professor of Sociology, Swinburne 

University of Technology 

NTEU NTEU 16 

Nigel Scott Research Manager, CSIRO Division of 

Horticulture 

NTEU NTEU 17 

Mary Rhodes Departmental Secretary, Faculty of Dentistry, 

University of Adelaide 

NTEU NTEU 18 

Mariella Genevois Lecturer (Level B), Department of Romance 

Languages, Monash University 

NTEU NTEU 19 

Michael Anderson Senior Lecturer, Edith Cowan University NTEU NTEU 20 

Martin Rodger Clinical Educator, School of Nursing, Edith 

Cowan University 

NTEU NTEU 21 

Christopher Holley Senior Industrial Officer, NSW Branch, 

NTEU 

NTEU NTEU 22 

Arnold Cantor Executive Director Emeritus of the 

Professional Staff Congress of the City 

University of New York 

NTEU NTEU 24 

Janet Nicolson Industrial Officer, CPSU CPSU CPSU 1 and 

CPSU 3 

David Carey Principal Industrial Officer, CPSU CPSU CPSU 2 

Joan Sultman Administrative Officer, Faculty of 

Commerce and Economics, University of 

Queensland 

ASU ASU 1 

Anthony Mussen Head of Architecture, Deputy Dean of 

Faculty of Architecture, Building and 

Planning, University of Melbourne 

AHEIA AHEIA 33 
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Kym Adey Dean of the Faculty of Education, University 

of South Australia 

AHEIA AHEIA 34 

Peter Dawkins Ronald Henderson Professor and Director of 

the Institute of Applied Economic and Social 

Research, University of Melbourne 

AHEIA AHEIA 35 

Peter Darvall Deputy Vice-Chancellor, Monash University AHEIA AHEIA 36 

Richard Johnstone Pro-Vice-Chancellor, University of Sydney AHEIA AHEIA 37 

Bernie O’Donnell Pro-Vice-Chancellor (Planning and 

Development), Charles Sturt University 

AHEIA AHEIA 41 

Meredith Baker Senior Research Fellow, the Institute of 

Applied Economics and Social Research, 

University of Melbourne 

AHEIA AHEIA 42 

David Battersby Professor and Dean of the Faculty of Health 

Studies, Charles Sturt University 

AHEIA AHEIA 43 

Greg Cant Assistant Director of Human Resources 

(Employee Relations), Edith Cowan 

University and sessional lecturer in the 

Department of Organisational and Labour 

Studies, University of Western Australia 

AHEIA AHEIA 44 

Douglas Porter Secretary and Registrar, University of 

Queensland 

AHEIA AHEIA 45 

Lester Burgess Professor and Dean of the Faculty of 

Agriculture, University of Sydney 

AHEIA AHEIA 46 

Victor Venaglia Manager, Remuneration Services, University 

of Sydney 

AHEIA AHEIA 47 

Keith Lester Deputy Vice-Chancellor, University of 

Newcastle 

AHEIA AHEIA 48 

Don McNicol Vice-Chancellor, University of Tasmania AHEIA AHEIA 49 

Anthony Blake Vice-Chancellor, University of Technology, 

Sydney 

AHEIA AHEIA 50 

Deane Terrell Vice-Chancellor, Australian National 

University 

AHEIA AHEIA 53 

David Robinson Vice-Chancellor, University of South 

Australia 

AHEIA AHEIA 54 

Michelle Gee Senior Lecturer, School of Chemistry, 

University of Melbourne 

AHEIA  AHEIA 55 

 

Decision Summary 

  Conditions of employment – employment type - casual and contract 

employment - various employees, educational services – type or 

category of employment – wages and conditions of employment of 

casual and contract employees – casual and contract employment by 

universities not of an “ongoing”, “continuing” or “permanent” nature 

– unions claim applications addressed widespread and exploitative 

misuse of non-continuing staff – employer argued that employment 

must be on conditions and for durations that accommodate flexibility 

demanded of universities in coping with manifest volatilities of 

demand for staff resources, level of funding available and diversity of 
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student demand - allowable matters – award limit on proportion of 

non-continuing employment not an allowable award matter – other 

claims for terms or conditions incidental to terms of employment 

considered to be allowable matters – issues about tenure ratios not 

properly classed as exceptional matter - Victorian Teachers case 

referred to - parties directed to confer – draft outline of proposed 

award or variation to existing award to be lodged. 

National Tertiary Education Industry Union and Australian Higher Education and 

Industrial Association 

C Nos 34925 and 34932 of 1995 Print P4083 

Munro J 

Watson SDP 

Smith C 

Sydney 18 August 1997 
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