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The High Court decision in CBA v Barker - what it means in practice 
 
The recent High Court decision in Commonwealth Bank of Australia v Barker 
means that an employee unfairly dismissed in Australia cannot rely on general 
“unfairness” grounds for a breach of contract claim unless that unfairness 
relates to a breach of an express term of their contract of employment. 

 
The unfairness of Mr Barker's dismissal 
 
Mr Barker's employment was terminated by the Commonwealth Bank of Australia ("the 
Bank") because his position was redundant. It could reasonably be argued that the 
Bank acted in a patently unfair manner in doing so, in that it failed to properly explore 
the redeployment of him to another position. This involved a failure to apply its 
redeployment policy to Mr Barker, with his contract of employment also clearly 
envisaging that redeployment would be explored prior to retrenchment. 
 
The breach of contract claim 
 
It was not open to Mr Barker to pursue an unfair dismissal claim before the Fair Work 
Commission (“the FWC”), as his income exceeded the high income threshold in the 
Fair Work Act 2009 ("the Act"). Had this not been the case, he could have sought 
reinstatement or compensation of up to 6 months’ pay, by arguing that his dismissal 
was unfair and that the failure of the Bank to redeploy him to another available position 
provided the FWC with jurisdiction1 to deal with the claim.  
 
Mr Barker instead sued the Bank for breach of contract. He did not argue that the Bank 
had breached an express term of his contract of employment, but rather that the Bank 
had breached an "implied term of mutual trust and confidence" of the contract.  

                                                 
1 The FWC will have jurisdiction to consider an unfair dismissal claim if "it would have been reasonable in all the 

circumstances for the person to be redeployed" (per s.389(2) of the Act). 
 

http://www.austlii.edu.au/au/cases/cth/HCA/2014/32.html
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The High Court decision 
 
Overturning a Full Court majority decision in the Federal Court, the High Court rejected 
the proposition put on behalf of Mr Barker that a term of mutual trust and confidence is 
to be implied by law into all contracts of employment in Australia. The High Court held 
that before any term can be implied by law into all contracts of a particular class (such 
as contracts of employment) the term must be dictated by necessity, and that the 
statutory environment regulating employment in Australia, including the unfair dismissal 
regime under the Act, negates such an argument. 
 
Implications of the High Court decision for universities 
 
The High Court decision effectively precludes an unfair dismissal claim being pursued 
in the courts as a breach of contract claim unless the unfairness involves a breach of 
an express term of the employee's contract. 
 
To guard against breaches of policy and breaches of enterprise agreement provisions 
giving rise to breach of contract claims (with potentially large damages awards for 
economic loss if termination of employment results from a breach), universities need to 
remain vigilant in ensuring that the wording of their employment contracts leaves no 
room for argument that the terms of any of those instruments have been incorporated 
by reference as express terms of an employee's contract of employment. 
 
If you would like further information, please contact Cathy Pugsley on 03 8611 0514 or 
by email. 
 
 

 
 
Stuart Andrews 

Executive Director 
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