
 

 

 

 

 

  

 

 

 

 

 

 

     

 

Reference Number: in sight 1/14 

 

Date 14 April 2014 

 

To: Vice-Chancellors 

Copy: Directors of Human Resources & ER/IR Managers 

 

FWC determines that demotion is not a dismissal 

 

In an important decision for universities, the Fair Work Commission has 

determined that the demotion of an employee by the University of Southern 

Queensland in accordance with its enterprise agreement did not constitute a 

“dismissal”, notwithstanding that the demotion involved a significant reduction 

in remuneration.  The demoted employee was therefore denied access to the 

Commission’s unfair dismissal jurisdiction. 

 

The demotion 

 

The employee was demoted by decision of the Vice-Chancellor following findings of 

misconduct based on a report of a misconduct investigation committee established 

under the disciplinary provisions of the University’s enterprise agreement. The 

employee then sought to challenge this decision by filing an unfair dismissal claim with 

the Fair Work Commission. In doing so, the employee sought to rely on section 

386(2)(c) of the Fair Work Act 2009, which only excludes a demotion from the 

Commission’s unfair dismissal jurisdiction if if does not involve a significant reduction in 

remuneration or duties, and the person remains employed. 

 

In this case, a significant reduction in remuneration was involved, and this was not 

contested by the university. The university successfully argued, however, that 

(irrespective of section 386(2)(c) of the Act), the demotion did not constitute a 

termination of employment due to the fact that it was an action by the university that 

was specifically permitted by its enterprise agreement. 

 

No dismissal if demotion is permitted by an enterprise agreement 

 

In upholding AHEIA’s argument on behalf of the university that no termination within 

the meaning of the legislation had taken place, Deputy President Gooley accepted that 

previous Commission decisions on this point, including the Full Bench decision of the 

Australian Industrial Relations Commission in Gorczyca v RMIT University (2002) AIRC 

1115, remain equally applicable under the Fair Work Act 2009. 

https://www.fwc.gov.au/documents/decisionssigned/html/2014FWC2011.htm
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It follows that any demotion of an employee by a university in accordance with the 

terms of an enterprise agreement will not constitute a dismissal under the Act. The 

result might be different, however, if the provisions of the enterprise agreement were 

not properly followed – as the employee in this case also unsuccessfully sought to 

establish. 

 

Section 194(d) of the Fair Work Act 

 

It should be noted that Deputy President Gooley, on her own motion, had also invited 

submissions from both parties on the issue of whether section 194(d) of the Act 

invalidated the demotion provisions in the enterprise agreement that the university’s 

jurisdictional argument was based on.  

 

Section 194(d) provides that a term of an enterprise agreement is an unlawful term if it 

either excludes the unfair dismissal provisions of the Act or modifies the application of 

those provisions in a way that is detrimental to a person covered by the Act.  There 

was no equivalent of this section in the legislation when Gorczyca was decided, and it 

had not been raised in the one case decided under section 386(2)(c) of the Act. 

 

Given the importance for universities of being able to rely on the validity of enterprise 

agreement demotion provisions, AHEIA presented submissions after taking advice 

from Senior Counsel on this issue. Those submissions, ultimately accepted by Deputy 

President Gooley, were that demotion provisions are not unlawful terms within the 

meaning of section 194(d) of the Act as they do not, as a matter of law, exclude or 

modify the application of the Commission’s unfair dismissal jurisdiction under the Act. 

 

Significance of this decision 

 

The ability to be able to demote employees with a significant reduction in remuneration 

for misconduct or serious misconduct without invoking the Fair Work Commission’s 

unfair dismissal jurisdiction is very important for universities in being able to effectively 

deal with such behaviour where it falls short of warranting dismissal, or as an 

alternative to dismissal. 

 

This case confirms the existence of the managerial right to demote an employee in 

accordance with the provisions of an enterprise agreement, with (or without) a 

significant reduction in remuneration, without invoking the Commission’s unfair 

dismissal jurisdiction - notwithstanding sections 386(2)(c) and 194(d) of the Act. 

 

Please contact Cathy Pugsley on (03) 8611 0514 if you wish to discuss this matter 

further. 

 

 
 

Stuart Andrews 

Executive Director 


