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Fair Work Commission upholds ‘’genuine redundancy’’ of academic who 

did not hold PhD

In a landmark decision for the higher education sector, the Fair Work 
Commission has found that a decision by  a university to declare an academic 
position redundant and replace it with a position requiring a more highly-
qualified staff member amounted to ‘’genuine redundancy’’ within the meaning 
of the Fair Work Act, and the staff member who had been replaced had not 
been unfairly dismissed. 

Restructure of School 

During 2014, the Dean of the School of Business and Law at Central Queensland 
University undertook a restructure of the School in accordance with the change 
management provisions in the enterprise agreement.  The restructure resulted in the 
replacement of 7 academic positions where the incumbent did not hold a PhD with 
academics who were doctorally-qualified.  The reasons for this restructuring, as set 
out in the change management process, were threefold:  

 the requirements of the TEQSA Act 2011 and the revised Higher Education
Standards effective 1 January 2015, under which an academic staff member
is required to hold a qualification at least one AQF level higher than the course
of study being (or proposed to be) taught, or have ‘’equivalent professional
experience’’
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 a shift in load from undergraduate to postgraduate students

 the University’s aim to gain accreditation of an internationally recognised MBA
program.

The change management proposal also outlined this as involving an increase in the 
level of doctorally-qualified staff in the School from approximately 50% to 75%.  

The Applicant was the only full-time staff member employed in the discipline of 
Accounting at the University’s Brisbane city campus and was terminated on account 
of redundancy after he declined a voluntary separation package.  A replacement 
appointment was then made, with a PhD being a mandatory selection criterion for the 
position. 

In response to the Applicant’s unfair dismissal claim, in which he was represented by 
the NTEU, the University lodged a jurisdictional objection on the basis that the 
termination constituted a ‘’genuine redundancy’’ as defined by s 389 of the Fair Work 
Act 2009.  In determining the jurisdictional objection the Fair Work Commission was 
required to consider each of the 3 criteria in s 389. 

S 389(1)(a): Changed operational requirements 

The University relied on the Full Bench decisions in Ulan Coal Mines Ltd v Howarth 
and Mackay Taxi Holdings Ltd T/A Mackay Whitsunday Taxis v Ms Kaye Wilson in 
support of its argument that the Applicant’s position was redundant notwithstanding 
that some or all of the duties of the position continued to be performed by other 
employees.  In both of those cases, employees had been replaced by more highly 
skilled and/or qualified staff.   Having considered all of the evidence before him in this 
case, Commissioner Simpson was satisfied that: 

... the operational objectives on the part of the University as set out in its 
Final Change Proposal and as implemented by its decision brought about 
a real change and genuine change to the position as it had been 
performed by the Applicant, and the change did give rise to a redundancy 
as the Applicant did not possess the qualifications to give effect to the 
operational objective. 

Commissioner Simpson also noted that it was not in dispute that because the 
Applicant did not possess a doctoral qualification he could not perform some of the 
functions that the University now required to be done by the person holding the 
position, for example post graduate supervision and research, which would support 
the objective of achieving international accreditation of the MBA program. 

Commissioner Simpson rejected arguments made by the NTEU that the University’s 
act of deciding that it required a doctoral qualification for lecturing roles in the School 
of Business and Law was an attempt to impose a change that was inconsistent with 
the provisions of the enterprise agreement.  In particular, he noted that the position 
classification descriptors in the agreement (tied to the A-E pay levels) do not 
mandate particular qualifications at each of the levels.  He also rejected the assertion 
that the continuing use by the University of casual staff without doctoral qualifications 
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at the Brisbane campus was a basis on which the NTEU could argue that the 
University’s decision was not due to changed operational requirements. 

S 389(1)(b): Requirement to consult 

The Applicant argued that the University had not complied with its obligation to 
consult under the provisions of the enterprise agreement, as the central issue of 
whether staff without doctoral qualifications could be allocated to teach post-graduate 
courses was not a matter that the NTEU could influence during consultation in the 
absence of a fully-developed policy as to what constituted ‘’professional equivalence’’ 
for each discipline at the University.  Commissioner Simpson held that this 
submission misconceived the University’s obligations under s 389(1)(b), and noted 
that in any case the University had had regard to the matter of ‘’equivalence’’ to a 
PhD in respect of the discipline of Accounting, and that this had been included in the 
change management documentation. 

S 389(2): Redeployment 

A dismissal will not be a genuine redundancy within the meaning of the FW Act if it 
would have been reasonable for the person to be redeployed in the employer’s 
enterprise or an associated entity.  Commissioner Simpson rejected the NTEU’s 
argument that the University could have or should have created a new position for 
the Applicant by reassigning to him the work performed by casuals, holding that the 
section does not require an employer to go to the lengths of creating a new position, 
but rather to assess what actual alternative positions exist at the time of termination. 
As the three criteria to establish a ‘’genuine redundancy’’ had been made out, 
Commissioner Simpson dismissed the Applicant’s claim of unfair dismissal. 

Implications of the decision 

The decision confirms the right of a university to replace lower skilled or qualified 
academics with staff holding higher qualifications in order to meet operational 
objectives determined by the university. 

The decision is also important in confirming that in exploring redeployment 
obligations there is no requirement to consider creating a new position that might, for 
example, supplant the work currently being performed by casual staff. 
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