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EXECUTIVE SUMMARY
With Australia now moving at various speeds through the phases of the National Plan to
transition Australia’s National COVID-19 Response, universities are considering how they will
protect and promote the health, safety and welfare of their employees, students and other
persons affected by the conduct of their operations. In some states there are likely initially to be
public health orders restricting on-site learning to fully vaccinated students. In this context
universities are exploring options associated with COVID-19 vaccinations. The current phase
has been one of encouraging vaccination amongst staff and students. The next phase involves
consideration of the option of mandating vaccination of staff and of students, respectively.
A number of universities in states now most affected by community transmission of the COVID19 virus have recently announced the introduction of mandatory vaccination policies for all
campus-attending staff, students, contractors and visitors. Others have announced that they
may be soon to follow.
In light of the prevailing environment in Australia, including the increasing rate of community
transmission, the National Plan and current availability of COVID-19 vaccines, we consider that
provided relevant legal risks are appropriately managed, it is open to universities to not only
encourage vaccination but to introduce policies that require vaccination for staff, students and
third parties to be on campus.
Where vaccination is not mandated by public health orders, it is open to universities to decide
for themselves, among other considerations, whether or not requiring vaccination for staff,
students and third parties is a necessary control measure to ensure a safe working
environment. This requires a risk assessment to be undertaken by universities to determine the
most effective control measures for its operations.
Universities will need to manage discrimination and adverse action risks that arise from a
requirement that staff be vaccinated to be on-campus. Given the generally broad powers
conferred upon a university’s governing body to make policies, statutes, regulations and by-laws
that relate to the ‘governance’ of a university, we do not see any material legal impediments to
universities implementing a requirement that students be vaccinated to be on-campus. However
universities must ensure that any such requirement excludes legal exceptions and that any
disciplinary action taken against a student for failure to comply, is done in accordance with
applicable disciplinary policies, regulations and/or by-laws in order to appropriately manage any
discrimination, Australian Consumer Law and judicial and merits review risks.
Universities must also comply with applicable privacy laws (which in some instances will be the
applicable state or territory privacy laws) should it seek to require individuals (staff, students or
third parties) to provide information about their COVID-19 vaccination status. Unless an
exemption applies, the collection of such information must be done so with the consent of the
individual and to ensure the validity of any consent provided, a university must be able to
demonstrate why the collection of vaccine status information from staff and students is
‘reasonably necessary’ for its operations.
To reduce repetition of already available information to universities on this topic, this advice
references (by way of hyperlink) relevant parts of Employer Guide issued by the Australian
Chamber of Commerce and Industry and the Australasian Society of Association Executives on
16 August 2021 (ACCI / AuSAE Employer Guide).

Page 3
3471-2902-6582v1

ADVICE FOR AHEIA

ENCOURAGING AND FACILITATING VACCINATION
Does the ACCI / AuSAE Employer Guide properly cover all relevant issues
for encouraging staff and students to get vaccinated?
ACCI / AuSAE Employer Guide

Answer
1

The ACCI / AuSAE Employer Guide generally canvasses the key considerations for
encouraging staff and students to become vaccinated.

2

We set out below some additional information in relation to Therapeutic Goods
Administration (TGA) requirements for communications, the importance of staff/student
surveys and other measures to encourage staff/student engagement.

Communications
3

All communications must comply with the Therapeutic Goods (Restricted Representatives
– COVID-19 Vaccines) Permission (No. 3) 2021 and the TGA related guidance. The TGA
permits employers and other corporate entities to develop materials for the purpose of
communicating publicly and promoting COVID-19 vaccines, subject to the requirement
that those materials are consistent with current Commonwealth health messaging
regarding the national vaccination program (i.e. consistent with the content found on the
Australian Government Department of Health website).

4

The TGA has issued a permission allowing entities to communicate about the COVID-19
vaccination in one of two ways:


an entity can use material produced by the Australian Government or an Australian
state or territory government to promote vaccines (including the COVID-19
vaccine) – see “Using government materials” in the TGA’s guidance here; or



an entity can “self-develop” material to promote the COVID-19 vaccine if it meets
certain criteria – see page 6 of the ACCI / AuSAE Employer Guide.

5

Importantly, any “self-developed” communication must be consistent with the
Commonwealth Government’s messaging about the COVID-19 vaccination program and
not contain any false or misleading statements regarding the vaccines (amongst other
requirements set out on page 6 of the ACCI / AuSAE Employer Guide).

6

Universities should ensure that any communication they issue is accurate, correct and
consistent with the Australian Government’s current messaging. This is particularly
important where a university issues a communication relying on guidance in the ACCI /
AuSAE Employer Guide because the ACCI / AuSAE Employer Guide was released on 16
August 2021 and information about the COVID-19 pandemic is constantly evolving.

7

The following statements are an example of communications which would be compliant
with TGA guidance.
Example
Smith University strongly encourages all staff and students to receive a vaccination
against COVID-19 on the advice of a health practitioner. Staff will receive paid leave for
the purposes of attending a vaccination requirement.
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It is clear that vaccinations are the only way to end lockdowns and get students and staff
back to campus. Smith University strongly encourages you to get vaccinated as soon as
possible.
Safe and effective vaccines that reduce the risk of severe illness are available.
Vaccination is the most important thing Smith University staff and students can do to
protect themselves.

Staff/student surveys
8

In addition to the issues canvassed in the ACCI / AuSAE Employer Guide, conducting
staff/student sentiment surveys that seek views from staff and students on the
introduction of a mandatory vaccination requirement (and associated questions) has
proven to be effective tool to support the implementation of a proposed vaccination
policy, assuming any such survey yields favourable results.

9

A number of key employers in Australia have taken a similar approach, by announcing
mandatory vaccination policies in the context of positive employee survey results.

10

In August 2021, Qantas mandated the vaccine for all of its staff following a consultative
survey that showed around three-quarters of employees thought it should be a
requirement for all employees.1

11

Similarly, NAB recently announced that it may in the future consider mandatory
vaccination after 71% of its employees responded to an employee survey supporting the
measure.2

12

Commonwealth Bank, KPMG, 13Cabs, Racing Victoria, Metro Trains and Rex Airlines
have also publicly referenced the results of favourable staff surveys.

13

An overview of questions that we consider would be potentially beneficial to include in
any such survey for employees and students is at Annexure A.

Other staff/student engagement
14

In addition to staff/student surveys and other communications with stakeholders about
vaccinations, universities may wish to proactively address commonly asked questions
and implement other engagement measures, including offering paid leave or time off for
staff to receive vaccinations.

15

For example, universities could consider distributing a document which addresses
commonly asked questions about COVID-19 vaccinations and direct staff/students to
targeted resources, including the University of Melbourne ‘VaxFacts’ (see here) and the
Federal Government’s publication entitled ‘Common questions for Aboriginal and Torres
Strait Islander peoples’ (see here).

16

Paid leave or time off for employees may also be addressed when engaging with staff
about vaccinations. In a US-based study, McKinsey recently found that the action most
influential in employee vaccination uptake was paid time off for vaccination and any
required post-vaccination recovery time.3 This is especially pertinent in the United States,

1
2
3

See here.
See here.
McKinsey; ‘Getting to work: Employers’ role in COVID-19 vaccination’, 9 April 2021.
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where many employees do not have access to paid sick leave. However, these measures
should not be underestimated in Australia, where employees may still be reticent about
using their accrued personal/carer’s leave to take time off work to get vaccinated or to
recover from any vaccine-related side effects.
Numerous organisations are offering paid leave for staff to get vaccinated. 4 Generally, the
entitlement is to four hours of paid leave, with additional leave for vaccine side effects in
some cases.

17

Privacy requirements
18

Overall, the ACCI / AuSAE Employer Guide provides accurate guidance regarding the
application of privacy law to the process of requesting that an individual provides
information about their COVID-19 vaccination status – most comments could apply
equally to staff as well as students (including those who reside in university
accommodation).

19

However, as many universities are established by state or territory laws, they may be
subject to the requirements under applicable state or territory privacy laws (and not the
Commonwealth Privacy Act 1988 (Cth) (Privacy Act)). While these state and territory
laws are broadly consistent with the Privacy Act, there are some minor differences. For
example:

20



there is no equivalent to the “employee records exemption” (discussed on page 38
of the ACCI / AuSAE Employer Guide) under state and territory privacy laws. A
university should treat all information as if it were acquired from a prospective
employee, contractor or volunteer – see Part 4(ii) on page 38 of the ACCI / AuSAE
Employer Guide; and



communications may need to be updated to reflect a university’s obligations under
state or territory privacy laws (e.g. stating that the university is subject to state or
territory privacy laws, or that an individual can complain to the state/territory privacy
regulator as opposed to the Office of the Australian Information Commissioner).

One requirement which is common across all privacy laws is that an entity must provide a
privacy collection statement before collecting any personal information. A template has
been attached at Annexure B of this advice. This notice must be adapted to accurately
reflect how the relevant university collects, uses, discloses and holds personal
information and to address any state/territory specific requirements.

4

Victorian public sector employees, Commonwealth Bank of Australia, Westpac, Australian Mutual Bank,
Bendigo & Adelaide Bank, Aware Super, AMP, ANZ, AustralianSuper, ClearView Wealth, Atlassian, Athena
Home Loans, Bunnings, Brickworks, Catch, Coles, Domain, Kmart, SPC, Target, TPG, Virgin Australia and
others.
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If universities want to incentivise vaccination using prizes (e.g. textbook
vouchers for students or extra leave days for staff) are there any legal
issues involved?
ACCI / AuSAE Employer Guide: Vaccine Promotions and Giveaways

Answer
21

There is no law against offering incentives to staff and students who choose to get fully
vaccinated and are prepared to provide proof of their vaccination status.

22

Various Australian employers have taken this route with both employees, customers and
the general public, by offering incentives including gift cards, cash prizes, additional
leave, merchandise and entries into draws for holidays, cars and vouchers. Such
promotions need to comply with the TGA regulations (see below) and may be subject to
gaming regulations and permits.

23

For example, Monash University recently introduced a program entitled ‘Cash for Vax’
whereby staff and students will be provided with monetary vouchers to spend at campus
retailers if they are fully vaccinated.5

Communications regarding incentives
24

The TGA has also issued a permission (summarised here). This permission allows
certain communications to incentivise individuals to receive COVID-19 vaccines through
rewards or other incentives (which would include leave or textbook discounts) and is
summarised on page 12 of the ACCI / AuSAE Employer Guide. Under this permission,
any party can offer valuable consideration (cash or other rewards) to people who have
been fully vaccinated under the Government's national COVID-19 vaccination program,
subject to the following conditions:

25



the offer can only be made to people who have been fully vaccinated, which for the
current approved COVID-19 vaccines, means two vaccinations. The TGA does not
prescribe the means by which full vaccination is to be verified.



the offer must contain a statement to the effect that the vaccination must be
undertaken on the advice of a health practitioner.



rewards must not include tobacco or medicines (other than listed medicines).



the offer must only refer to COVID-19 vaccines generically (i.e. not by trade name
or another reference to a particular vaccine, such as 'the mRNA vaccine').



the offer must be made to all eligible people who have been vaccinated i.e. the
offer cannot be made to only those people vaccinated from the date of the offer, it
must also apply retrospectively (i.e. to those who have commenced or completed
their vaccination schedule prior to an offer being announced).



an offer of alcohol must not encourage excessive or rapid consumption of alcohol,
have a strong or evident appeal to minors and must be served consistent with the
Responsible Service of Alcohol arrangements.

The offer can be made to a certain group, for example the staff or students of the
university, or to all members of the public.

5

See here.
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26

In addition to these requirements, the promotion may also be regulated by the trade
promotions laws of the state or territory in which the university is located. For example, in
the Australian Capital Territory, a promotion will be subject to the trade promotions laws if
it is “a promotional activity used as an incentive to encourage people to do something,
such as purchase a product or participate in an event” – this broad definition may capture
the act of encouraging staff and students to receive a vaccine. It could also apply
depending on the prize (e.g. a textbook voucher may be seen as encouraging individuals
to shop at that bookstore).

27

Depending on the prize and method of determining prize recipients, some of the
additional requirements may include:

28



a university needing to apply for a permit to conduct the promotion;



a university needing to include the permit number in any advertising material (in
addition to ensuring the advertisement is not false or misleading);



a university needing to prepare terms and conditions for the promotion (which is
good practice, whether or not a permit is required);



record-keeping requirements; and



restrictions on the prize.

As the trade promotions laws vary across each Australian state or territory, it is important
to consider the application of trade promotions laws prior to conducting a promotion in
connection with COVID-19 vaccination incentives.

Anti-discrimination and adverse action
29

The most obvious issue regarding vaccination incentives is whether such a program
would constitute discrimination against staff or students who cannot receive a
vaccination, for example due to a pre-existing medical condition.

30

Indirect discrimination can occur where there is a policy that seemingly applies equally,
but which in practice disadvantages certain individuals as a result of a protected
attribute.6 If such an incentive were offered, the program would need to be retrospective
in its application (meaning that people who were fully vaccinated before its inception
would be able to claim their incentive). Further, the program would need to be accessible
to those who have a valid reason to not receive a vaccination, such as a medical
contraindication as defined by the Australian Technical Advisory Group on Immunisation
(ATAGI). People in this category could become eligible for incentives upon, for example,
completing additional COVID-19 safety training. An example of a COVID-19 vaccine
contraindication form is at Annexure C.

31

The following is an example of an incentive program we consider to be non-discriminatory
and compliant with TGA guidance:

6

With regard to employees, protected attributes under the Fair Work Act 2009 (Cth) include physical or mental
disability, pregnancy and religion. With regard to students or other persons, discrimination on the basis of a
medical condition fall under the Disability Discrimination Act 1992 (Cth).
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Example
Smith University emails all employees and students to announce a vaccination incentive
scheme:
Smith University strongly encourages vaccination against COVID-19. As part of our
efforts to support the national vaccination rollout, Smith University will be offering the
following incentives to staff and students who have received both doses of the COVID-19
vaccine on the advice of a health practitioner and who provide evidence of their
vaccination status to their HR representative (staff) or faculty administrator (students).
 All staff who are fully vaccinated will receive two days of bonus annual leave.


All students who are fully vaccinated will receive a $50 gift voucher to be used at
the University Bookstore.
Any staff or students who have a medical reason for not receiving a vaccination will be
eligible for the above incentives upon providing proof of their exemption and completing
an online COVID-19 safety training module.

MANDATING VACCINATIONS
Would a university direction to all staff to get vaccinated by a certain date
after all staff have access to a vaccine (subject only to exemptions on
medical or religious grounds) qualify as a lawful and reasonable
direction?
ACCI / AuSAE Employer Guide: When will an employer direction to be vaccinated be
considered reasonable?
ACCI / AuSAE Employer Guide: When will an employer direction to be vaccinated be
considered lawful?

Answer
32

In our view, we are fast approaching a point where it will be a reasonable and lawful
direction to require a vaccine in most workplaces, including university campuses,
and for most employees.

33

Protecting and promoting the health, safety and welfare of workers and workplace
participants by mandating vaccination against COVID-19 is to be balanced against the
rights of individuals who either do not wish to be, or cannot safely be, vaccinated. The
nature of this balancing process has changed dramatically in the past six months and
continues to change. Whereas initially, the focus was on high risk environments, such as
health, hotel quarantine and aged care, the rapid spread of the Delta variant and
increased vaccine availability requires all employers to consider the risk management
control of mandatory vaccines.

34

It is important to appreciate that there is a distinction between employment law and
workplace health and safety law in this context. Compliance with statutory health and
safety obligations is of course mandatory. Employers’ health and safety obligations are
considered below.

35

Neither State nor Commonwealth Governments have introduced wide-ranging
comprehensive mandatory vaccine requirements at this stage – and indeed it is not clear
that the Commonwealth has the capacity to do so even if it were so-minded. The States,
especially New South Wales and Victoria, have introduced mandatory vaccine
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requirements in a growing number of industries. Notably, it will be mandatory for all staff
in Victorian schools to be fully vaccinated by 29 November 2021.7 In addition, the
Victorian Government’s roadmap (Phase C) currently states that on-site learning and
work can re-commence for people who are fully vaccinated from 5 November 2021.
36

Where vaccination has not been mandated, it is open to organisations to decide for
themselves, among other considerations, whether or not this is a necessary control
measure to ensure a safe working environment. This requires a risk assessment to be
undertaken by employers to determine the most effective control measures for its
operations.

37

A risk assessment requires consideration of a number of factors including the physical
lay-out of relevant workplaces, the number of people usually in attendance at those
workplaces, the extent of contact required with others (such as students and the general
public) and the circumstances of individual employees (such as those who are unable to
be vaccinated for medical or conscientious objections). It needs to assess what
reasonable accommodation or adjustments can be made for those people who are not
vaccinated.

38

Safe Work Australia provides industry specific guidance which should be considered as
part of a risk assessment.8 Generally, we suggest that the following (non-exhaustive)
considerations be taken into account as part of a risk assessment:

39



Are students and staff required to be on-site? If so, does this apply every day of the
week, or are they split between remote and on-site learning and if so, to what
extent?



Are people likely to be in close physical contact with each other when on-site?



Are the premises well ventilated?



What is the likelihood of transmission of COVID-19?



What is the availability and effectiveness of other measures, such as rapid antigen
testing, social-distancing and mask-wearing?



Do staff and students have contact with vulnerable persons e.g. elderly, unwell or
disabled persons, persons from Indigenous backgrounds or persons experiencing
or at risk of homelessness?



Does anything about the specific environment support vaccination over other
measures?

With respect to mandating vaccination as a condition of employment, apart from
complying with privacy and discrimination laws, we see no legal impediment that prevents
universities from making it a condition of employment, that all university staff must be
vaccinated (or otherwise have a lawful exemption) if they wish to return to work onsite.
For some employees, being on site for teaching and / or research will likely be an
inherent element of their role, leading to potential termination of employment if they
refuse to comply.

7
8

See here and here.
See here.
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Recent approaches to COVID-19 vaccination policies by key employers
and universities in Australia
40

Numerous large Australian employers, including Qantas, SPC and Virgin, have
announced mandatory vaccination policies and many others, including BHP and NAB
have indicated that they are proactively considering the introduction of such policies.

41

Relevantly, on 20 September 2021, La Trobe University became the first university in
Australia to mandate COVID-19 vaccination for students and staff as a condition of
attendance at its campus from early December.9 On 23 September 2021, Monash
University followed by announcing that it would make vaccinations mandatory for staff,
students and visitors (including contractors) who attend its Australian campuses or offices
and that all staff and students would need to be fully vaccinated by 5 November. 10

42

On 27 September 2021, the University of Melbourne announced that from 5 November
2021, all students, staff, contractors and visitors attending its campuses would be
required to be fully vaccinated.11 On 28 September 2021, Western Sydney University
announced that it would introduce a general requirement that staff and students who wish
to come on to campuses have had at least one dose of a COVID-19 vaccine.12

43

On 4 October 2021, Deakin University announced that vaccination will be required,
save for those with a government approved vaccination exemption, to be on its campuses
across staged re-openings and from January, when they will be open to all. ANU, the
University of Sydney and the University of NSW have all stated that they are awaiting
further guidance from government and health authorities before deciding on a policy.13

44

We provide a more extensive list of examples of vaccination policies in corporate
Australia at Annexure D.

45

In the United States, more than 1,000 public and private colleges and universities have
mandated vaccines for students and employees and a number of universities in Canada
have commenced introducing similar policies.

Workplace health and safety
46

Workplace health and safety laws require employers or persons conducting a business or
undertaking (PCBUs), to provide and maintain a working environment that is safe and
without risks to health by eliminating or minimising risks, so far as is reasonably
practicable. Relevantly, this duty extends to employees, independent contractors and
visitors, and any person affected by the business or undertaking.

47

In determining what is reasonably practicable to eliminate or minimise risks to health and
safety (i.e. the risk of exposure to COVID-19), universities (as employers or PCBUs),
must have regard to a number of factors.

48

Under workplace health and safety legislation, “reasonably practicable”, in relation to a
duty to ensure health and safety, means that which is, or was at a particular time,

9
10
11
12
13

See here.
See here.
See here.
See here.
See here.
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reasonably able to be done in relation to ensuring health and safety, taking into account
and weighing up all relevant matters. These matters include:

49

(a)

the likelihood of the hazard or the risk concerned occurring;

(b)

the degree of harm that might result from the hazard or the risk;

(c)

what the person concerned knows, or ought reasonably to know, about:
(i)

the hazard or the risk; and

(ii)

ways of eliminating or minimising the risk;

(d)

the availability and suitability of ways to eliminate or minimise the risk; and

(e)

after assessing the extent of the risk and the available ways of eliminating or
minimising the risk, the cost associated with available ways of eliminating or
minimising the risk, including whether the cost is grossly disproportionate to the
risk.

We consider that implementing mandatory vaccination policy (with the exception of those
who have proof of a medical exemption) is a reasonably practicable control measure in
circumstances where (using the model above):
(a)

the likelihood of an individual contracting COVID-19 is high in the current climate,
particularly in NSW and Victoria;

(b)

the degree of harm that might result from a person contracting COVID-19 is
serious illness or death;

(c)

the public health advice is that an effective way to minimise the risk of exposure to
and spread of COVID-19 is to be fully vaccinated. We also note that there are
limitations with alternative non-pharmaceutical controls;

(d)

vaccination is an available and suitable control measure for the vast majority of the
population, subject to COVID-19 vaccination supply and those with medical
exemptions;

(e)

there is no cost impediment in implementing such a policy and the cost could not
be seen to be grossly disproportionate to the risk, given that the vaccine is free for
Australians.

50

In general terms, if an individual is required to work in a role where they come into contact
with other individuals, there is both a risk of transmission and/or contraction of the virus.
The highest order control measure (together with other relevant controls) should always
be applied if reasonable to do so.

51

The risk of exposure to COVID-19 is currently high in Victoria and NSW but this is also
likely to become the case in other parts of the country when vaccination targets are
reached and Australia “opens up”.

52

Notwithstanding guidance issued by Safe Work Australia that states that vaccination is
only one control measure available to minimise the risks of COVID-19 in the workplace,
and that it is unlikely that requiring mandatory vaccination would be considered
“reasonably practicable”,14 this guidance was last updated in April 2021 and the Chair of
Safe Work Australia has since made comments indicating support for mandatory

14

See here.
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vaccination in some industries.15 The climate has clearly changed dramatically since April
2021, particularly with the introduction of the Delta variant in Australia and the fact that
there is no longer an intention to “eliminate” the virus.
53

Accordingly, we consider that the introduction of a mandatory vaccination policy (with a
reasonable timeframe for compliance) would likely be a reasonably practicable step for
universities to take, consistent with its obligations under workplace health and safety
legislation.
Control measures

54

As canvassed above, implementing mandatory vaccination as a control measure will be
subject to ongoing risk assessment and as part of a university’s risk assessment, it
should consider the availability and suitability of other control measures that become
available. This may include, for example, requiring staff, students and third parties to
undertake rapid antigen testing before coming on-site.

55

On 28 September 2021, the Federal Government announced that at-home rapid antigen
tests will be available for use from 1 November 2021 after TGA approval. Relevantly and
as widely reported, TGA Guidance states that rapid antigen tests have a lower sensitivity
and less than 100% specificity which results in some false negative and some false
positive results.16

56

Given the relatively low prevalence of COVID-19 in Australia, rapid antigen tests have to
date been considered by the TGA to be less accurate in Australia as there is a higher risk
of both false positive and false negative results. 17 Notwithstanding this, as the prevalence
of the virus increases in various regions in Australia due to outbreaks (particularly in NSW
and Victoria) and is expected to increase exponentially with the impending easing of
lockdowns and the broader “opening up” of States and Territories pursuant to the
National Plan, rapid antigen testing may be considered a suitable and available control
measure by some universities in particular settings.

57

For example, universities may consider offering these tests to staff residing and/or
working in ‘hot-spot’ areas as an additional control measure or to monitor for the
presence of infection after a known exposure, reducing the need for extended quarantine.
Universities could also consider offering such testing to unvaccinated staff who seek to
come on-site on a one-off basis (i.e. where vaccination is otherwise mandatory but an
exception has been made for this employee on the basis that their role can be performed
in a remote setting and that has been accepted by the University). However in addition to
various practical challenges (e.g. sighting the results of the test and the costs associated
with it), the efficacy of the test especially in low prevalence areas raises questions as to
its suitability as a control measure on its own.

58

In summary, factors which are likely to be relevant to a university’s risk assessment and
the availability and suitability of rapid antigen testing as a possible control measure
include:

15

See here.
See here at page 4.
17
See here.
16
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(a)

The costs associated with implementing mandatory rapid antigen testing. We
understand test kits will be available in Australia at a cost of up to $20 or more for
individual tests and around $4.50 per kit in bulk.18

(b)

The accuracy of rapid antigen tests, particularly in areas of low prevalence of
COVID-19.

(c)

Other control measures that are available and suitable in the circumstances.

Lawful and reasonable direction
59

Quite apart from any obligations that may be imposed under applicable workplace health
and safety legislation, it is an essential feature of the employer/employee relationship at
common law that the employee observe the lawful and reasonable directions of their
employer. This obligation is commonly restated in express terms in contracts of
employment and/or in industrial instruments, such as enterprise agreements. Employers
have the capacity to direct an employee to be vaccinated where it is lawful and
reasonable to do so.

60

To be ‘lawful’ in this context a direction must not be inconsistent with any relevant
contract, industrial instrument, or Commonwealth or Victorian law. It is important to
appreciate that the direction does not need to be mandated by any such law: but rather
that it not be inconsistent with it. Whether a direction is ‘reasonable’ in the relevant sense
will be determined by reference to the individual circumstances of each employee.
Relevant factors may include:

61

(a)

the nature and extent of the risk to the health and safety of the employee (and
other relevant persons) if the employee does not get vaccinated;

(b)

the availability and suitability of other control measures to reduce or eliminate the
risk to health and safety of the employee if the employee does not get vaccinated;

(c)

the nature and extent of the risk to others affected by the conduct of a university’s
undertaking if the employee does not get vaccinated (and the availability and
suitability of other control measures to reduce or eliminate that risk);

(d)

whether the employee suffers any illness or condition that puts the employee at
additional risk of adverse consequences if the employee is vaccinated, or means
they cannot be vaccinated; and

(e)

whether the employee adheres to religious beliefs that prohibit the employee from
becoming vaccinated.

In determining the nature and extent of the risk to the health and safety of the employee
(and other relevant persons) if the employee does not get vaccinated, the following
considerations may be relevant:

18

(a)

the nature of work performed by the relevant employee;

(b)

the nature of the relevant employee’s workplace and whether the employee
interacts with members of the public, clients or other stakeholders and the nature
of those people;

(c)

whether the employee can and does work remotely;

See here.
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(d)

the advice and requirements of relevant Government and medical bodies at the
time; and

(e)

any other relevant circumstances, including the rate of community transmission at
the time (presently a relevant consideration).

62

Where staff’s roles vary markedly between departments and activities, what constitutes a
lawful and reasonable direction to staff will differ. What is lawful and reasonable for one
employee (e.g. a medical doctor teaching practical tasks to students in person) will not
automatically be a lawful and reasonable direction for another (e.g. an employee
performing administrative tasks, able to work from home).

63

Our assessment is confirmed by recent cases before the Fair Work Commission (FWC)
considering the termination of employment of employees who have refused to take the
influenza vaccine.19 These decisions lend support to the view that directions to be
vaccinated could amount to lawful and reasonable directions, depending upon the
circumstances of the employee and the employer’s operations.

64

In Jennifer Kimber v Sapphire Coast Community Aged Care Ltd [2021] FWC 1818, the
Full Bench of FWC denied Ms Kimber leave to appeal against a decision of
Commissioner McKenna, who had found that an aged care receptionist had not been
unfairly dismissed after refusing to be vaccinated against influenza.

65

Sapphire Coast Community Aged Care Ltd (Sapphire) had advised staff to be vaccinated
for influenza in accordance with a Public Health Order (PHO) issued by the NSW Minister
for Health. Ms Kimber claimed to have a “major and debilitating skin condition” as a
result of a previous influenza vaccination and provided a “medical contraindication” letter
from her general practitioner. Sapphire terminated her employment, as they considered
that Ms Kimber did not have a genuine medical contraindication and was therefore
prevented her from working under the PHO, and she posed a safety risk to others.

66

Vice President Hatcher and Commissioner Riordan concluded that granting leave to
appeal would not be in the public interest. Notably:

67



Ms Kimber did not have a valid medical contraindication under the PHO. The
exemption form was not a carte blanch for GPs. On the expert evidence before the
Commission, there are very few genuine medical contraindications, and Ms
Kimber’s “severe facial swelling” was not one of them. As a result, Ms Kimber was
“legally prohibited” and her employment was untenable.



The Commissioners doubted the credibility of Ms Kimber’s claim to have suffered
an allergic reaction in light of her apparent “general anti-vaccination position”.



In concluding that the appeal was not in the public interest, they said they would
not, “in the circumstances of the current pandemic, give any encouragement to a
spurious objection to a lawful workplace vaccination requirement”.

Deputy President Dean would have allowed the appeal, and in rehearing the application
would have reinstated Ms Kimber. Notably, Deputy President Dean stated that she has
“never…more strenuously disagreed with an outcome in an unfair dismissal application”
and held that:

19

See Ms Bou-Jamie Barber v Goodstart Early Learning [2021] FWC 2156; Glover v Ozcare [2021] FWC 231.
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Sapphire could not have given Ms Kimber a lawful and reasonable order to be
vaccinated because she had a valid exemption from the requirements in the PHO.



All COVID vaccinations are part of a “clinical trial” and free consent is required for
medical treatment, especially in the context of a trial. The Deputy President
referred to sources including Nuremberg Code, the Helsinki Declaration and the
ICCPR.



COVID vaccinations cannot be mandated on health and safety grounds because
there is no risk to health and safety with an unvaccinated person who does not
have COVID.
“The risk of spreading COVID only arises with a person who has COVID.
This should be apparent and obvious. There is no risk associated with a
person who is unvaccinated and does not have COVID, notwithstanding the
misleading statements by politicians that the unvaccinated are a significant
threat to the vaccinated, supposedly justifying “locking out the unvaccinated
from society” and denying them the ability to work”.



Terminating an employee’s employment because of a refusal to have a COVID
vaccination could constitute discrimination on the basis of a future disability, i.e. it
is unlawful for an employer to terminate an unvaccinated person from their
employment because they might contract COVID-19 in the future (due to their
unvaccinated status).

Is there a recommended “carve-out” for a group(s) of staff for whom such
a direction might be considered unreasonable (e.g. staff who can perform
all of their duties in relative isolation from others, as per the “Tier 4 work”
FWO description)?
FWO Guidance: Lawful and reasonable directions to get vaccinated

Answer
68

As outlined above, in determining the nature and extent of the risk to the health and
safety of an employee (and other relevant persons) if an employee does not get
vaccinated, a number of considerations will be relevant, including the nature of work
performed by the relevant employee and the nature of the relevant employee’s workplace
and whether the employee interacts with members of the public, students or other
stakeholders.

69

The FWO has explicitly stated that for employees performing ‘Tier 4’ work (being work
with minimal face to face interaction, such as when working from home), a direction to get
vaccinated is unlikely to be reasonable, given the limited risk of transmission of COVID19.

70

Clearly, the physical attendance of an employee at a university site or at the least, the
requirement to physically interact with other employees, students or members of the
public, will be considered to be an inherent requirement of an employee’s role for the
majority of a university’s workforce. Where this is the case, in light of the impending
easing of lockdowns and broader ‘opening up’ of States and Territories, we consider that
we are fast approaching a point where it will be a reasonable and lawful direction to
require a vaccine in most workplaces, including university campuses, and for most
employees.
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71

There may be instances where an employee is not required to have any such interaction
or attend a university campus (for example, where their role is exclusively performed in
an on-line setting and there is no requirement to physically attend a campus). In those
instances and following a relevant risk assessment, universities may determine that it
would not be reasonable in all the circumstances to require any such cohort to be
vaccinated. However, we consider these cases will likely be limited and note that a
permanent working from home arrangement carries its own health and safety risks.

72

Whilst universities may wish to allow a degree of flexibility in working arrangements for a
period of time, it is reasonable for employees to expect that they will, in large part, return
to their pre-pandemic working arrangements – that is, they will be required to work on-site
or have face-to-face contact with other individuals in some capacity.

73

When introducing such a policy, universities may wish to communicate their expectation
that in circumstances where an individual’s role required them to work on-site prepandemic, they will be required to comply with the policy.

Do you have any specific guidance on how universities should apply the
FWO advice regarding mandatory vaccination to the university setting?
Answer
74

A university campus is not a homogeneous workplace: the risks in certain faculties and
services will be far higher than others. For example, staff in medical, health and any
facilities which provide services to the public (such as pro bono legal or psychology
clinics) are far more likely to be required to attend in person and have contact with other
staff, students, clients or patients. This puts staff at a far higher risk of contracting and
spreading COVID-19 than those who are able to work in a more isolated, or outdoor
setting. Of course, where there is a possibility that staff and students from both groups
would mix, for example in shared bathroom or hospitality facilities, the risk to both groups
is increased.

75

Risk assessments carried out by universities in advance of implementing any mandatory
vaccination policy will demonstrate that the risk of transmitting and contracting COVID-19
will be greater in environments where staff are required to have interactions with people
who are particularly vulnerable (e.g. clients attending pro bono legal clinics or patients
attending dental or medical clinics on campus or off-site). This is generally referred to as
‘Tier 2 work’ in the FWO guidance. Generally speaking and as the FWO guidance
indicates, a direction to staff performing the nature of work described in this category is
more likely to be reasonable, given the increased risk of employees being infected with
COVID-19, or giving COVID-19 to a person who is particularly vulnerable to the health
impacts of COVID-19.

76

Staff who are required to have interactions with other staff, students and members of the
public (e.g. where they attend campus) are considered to perform ‘Tier 3 work’ for the
purposes of the FWO guidance. As the FWO guidance indicates, where community
transmission is occurring in the area, a direction to receive the vaccination is more likely
to be reasonable given the risk presented, but less likely where there is no community
transmission or community transmission has not occurred for some time.

77

Whilst the FWO guidance is relatively conservative and requires employers to undertake
an analysis of what would be lawful and reasonable, it can be a useful guide to help
universities understand how assessing the risk posed to a particular cohort of employees
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will depend, in part, on the nature of work performed by the employee, including the
degree of interactions employees are required to have in the course of their duties.

78

We recommend, however, that only limited reliance be put on the FWO guidance and that
universities undertake their own comprehensive risk assessments by reference to
applicable workplace health and safety obligations to determine the reasonableness of
any mandatory vaccination requirement.

Would a failure by a staff member to comply with such a direction
constitute a valid reason for termination of employment (e.g. where a staff
member refuses to comply and suggests they can viably perform their
university duties from home as they have had to do in lockdown over
many months)?
ACCI / AuSAE Employer Guide: Taking disciplinary action in the case of an employee
refusal
FWO Guidance: Can an employer take disciplinary action if an employee refuses to get
vaccinated?

Answer
79

Termination of employment may be justified where employees refuse to comply with a
mandatory vaccination policy, however this will require consideration on a case-by-case
basis. It is important to bear in mind that although a direction to have a COVID-19
vaccination is likely to be regarded as lawful and reasonable, and as such to constitute a
‘valid reason’ for termination for purposes of unfair dismissal claims, employers are still
required to accord employees an appropriate level of procedural fairness before treating a
valid reason as a ground for termination of employment.

80

It is also important to bear in mind that disciplinary action short of dismissal can constitute
‘constructive’ dismissal if it is adjudged not to be reasonable in the circumstances. This is
not to suggest that refusal to observe a mandatory vaccine direction cannot lawfully lead
to termination of employment or other disciplinary action, but it is to emphasise the
importance of observing appropriate standards of procedural, as well as substantive,
fairness in such contexts.

81

We suggest conferring with each employee individually to understand their reasons for
refusal to be vaccinated. Universities are within their rights to ask employees why they
are choosing not to get vaccinated (although cannot compel employees to provide this
information). Universities should consult with the employee about their reasons for refusal
as detailed below, and should also give proper consideration as to whether an exception
could be made on the basis that the inherent requirements of the employee’s role may be
fulfilled remotely.

82

In instances where an employer is considering termination of employment by reason of
an employee’s refusal to be vaccinated, we recommend that they should consider
alternative options, including:


giving the employee the opportunity to take any accrued annual leave or long
service leave;



offering the employee a period of unpaid leave for the employee to consider
whether they will get vaccinated and/or to seek health advice;
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offering education around vaccination; and



if practicable, transferring the employee to a role that does not require any on-site
work (such as an administrative, management or purely research-based role). We
expect the options in this regard will likely be limited.

83

In undertaking these conversations with employees, universities should also abide by
consultation provisions so far as practicable in the timeframes available in any applicable
industrial instrument. The imposition of the vaccine mandate would likely be considered a
‘major workplace change’ in the context of these consultation provisions (outlined further
below).

84

Where taking the above steps do not resolve the issue, termination of employment may
be justified. The requirements to afford procedural fairness will vary according to the
particular circumstances of each case. By way of general guidance, a university would
need to take the following steps:

85



Universities should make genuine efforts to consult with employees as soon as
possible and provide reasonable accommodations, as detailed above. Employees
should be put on notice of the university’s expectations regarding on-site working,
and that termination of employment is a potential consequence of remaining
unvaccinated.



If the employee remains of the view that they will not comply with a vaccination
requirement, the university has made genuine efforts to consult and provide
alternative measures and is satisfied that the employee does not have any genuine
exemption, they may provide notice of termination of employment for inability to
perform an inherent requirement of the role. Notice should be given in accordance
with notice periods in the relevant enterprise agreement or contract of employment.
The employee should be allowed to have a support person present at any
discussions about the dismissal.



The employee should be given the opportunity to respond to such notice.



Upon termination of employment, the employee should receive all applicable
entitlements, including pay in lieu of notice if applicable, as well as any outstanding
wages, accrued annual or long service leave entitlements and a statement of
service.

Exploring other options such as offering the opportunity to take leave as set above may
also assist in preventing a successful unfair dismissal application on the basis that the
dismissal was “harsh” even in circumstances where the employer has a valid reason and
followed a fair process.

What impediments, if any, exist for a university to give a direction to all
students, or all campus-attending students, to get vaccinated by a certain
date after all students have access to a vaccine (subject only to
exemptions on medical or religious grounds)?
Answer
86

Whilst the position of any particular university will need to be assessed by reference to
the specific enabling legislation of the university in question, in general, there are no
direct legal ‘impediments’ which would prevent a university from introducing a
requirement for students to become vaccinated.
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87

This is because, generally speaking, university enabling legislation confers broad powers
on a university’s governing body to make policies, statutes, regulations and by-laws of the
university.20 For example, it is typical for university enabling legislation to confer powers
on a university’s governing body to establish policies which relate to the “governance” of
the university or any matter relating to the university and any person entering or on land
or other property of the university or using university facilities.21 We consider a policy
requiring students to become vaccinated would be captured by these broad subject
matters.

88

Whilst there is generally no overarching constraints on a university’s capacity to introduce
policies, statutes, regulations and by-laws which establish such a requirement, there are
prohibitions on discrimination and “unconscionable conduct” in the provision of services
(including the provision of educational services) under applicable anti-discrimination
legislation and the Australian Consumer Law respectively.

89

As a result, a university should ensure that any such requirement can be shown to be
objectively reasonable having regard to the circumstances of the case, including the rate
of community transmission and interactions that a student may have in the course of their
studies.

90

In our view, the clearest path for universities to pursue mandatory vaccination for
students is to require students to be vaccinated (either fully or partially) in order to attend
campus or university accommodation.

91

At present and subject to the particular circumstances of each case, we consider that
policies which require students to be vaccinated (subject to the availability of legal
exceptions) can lawfully be implemented in Australia in respect of:

92

(a)

students who participate in some on-campus component of campus life;

(b)

students who participate in some form of a practical component of studies which
requires interactions with teaching staff, other students and/or members of the
public; and

(c)

residential students.

In our view, policies which require all students to be vaccinated (i.e. including students
who do not intend to participate in some on-campus component of campus life) present a
high degree of legal risk at this point in time. In the absence of any requirement or
expectation that all students will attend campus and otherwise interact with other
students, staff and/or members of the public (e.g. in the course of practical studies), a
number of material legal risks will arise.

Relevant risks
93

Whilst the relevant legal risks can be appropriately managed by moderating the relevant
scope and operation of any proposed mandatory vaccination policy, key risks associated

20

See, for example: Australian National University Act 1991, ss 50-52; Charles Darwin University Act 2003, ss 2325; University of Technology, Sydney, Act 1989, ss 28, 29; University of Queensland Act 1998, ss 52-54,;
University of Adelaide Act 1971, ss 22, 23; University of Tasmania Act 1992, ss 18-21, Sch 2; Monash
University Act 2009, ss 28-34 and University of Western Australia Act 1911, ss 16A-16E.

21

See, for example: Monash University Act 2009, ss 9(1)(b) and 28.
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with the implementation of a mandatory vaccination policy that applies to students
include:

94

(a)

breach of applicable anti-discrimination legislation; and

(b)

breach of the Australian Consumer Law.

This is because there will be students who cannot receive a vaccination for legitimate
reasons, including medical considerations (e.g. allergies, other medical conditions and
anxiety disorders). There may be others who claim not to be able to receive a vaccine
because of religious beliefs.

Anti-discrimination
95

A person who has a medical condition which prohibits receipt of the vaccine is likely to be
considered to have a ‘disability’ which will be a protected attribute under both Federal and
State anti-discrimination law.

96

As outlined above, discrimination in education is expressly prohibited by antidiscrimination legislation. Discrimination in this instance could be alleged to be indirect
(i.e. imposing a condition that has the effect of disadvantaging those with a protected
attribute, that is not reasonable).

97

As is apparent from the elements of indirect discrimination, the risk of successful
discrimination claims depends upon the reason for unfavourable treatment, or the
reasonableness of any requirement imposed. In these circumstances, as a university is
plainly seeking to protect the health and safety of its employees and others (including
other students) impacted by its operations, it seems unlikely a successful discrimination
claim could be made. However, we consider that a requirement which extends to
students who do not have any requirement or expectation of attending campus or
interacting with other students, staff or members of the public in the course of studies is
likely to be subject to challenge.

98

Importantly, the question is not whether the decision to impose the requirement or
condition is ‘correct’ but rather whether it is not shown to be objectively reasonable having
regard to the circumstances of the case. The existence of a viable alternative which could
ameliorate the disadvantage, while a relevant factor to consider in determining
reasonableness, does not of itself render the requirement or condition unreasonable.

99

However, an exception may be required to be made for those unable to access the
vaccine, despite it being available, for example, persons with a medical contraindication
to COVID-19 vaccinations, where other effective control measures could be put in place
(such as rapid antigen testing at the cost of the university, social distancing and
appropriate PPE).

100

There is also an additional obligation on universities, as educational authorities, to make
reasonable adjustments for students with a disability. In determining whether an
adjustment is reasonable, regard is had to a number of factors including the nature of the
disability, the nature of the adjustment required and the consequences of making the
adjustment, or not.
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Australian Consumer Law
101

Under the Australian Consumer Law, a person must not ‘in trade or commerce’ engage in
conduct that is, in all the circumstances, ‘unconscionable’. 22

102

It is generally accepted that the provision of educational services by a university is
engagement ‘in trade or commerce’ for the purposes of the Australian Consumer Law. 23
‘Unconscionability’ is a high threshold, requiring something not done in good
conscience.24 Alternatively put, ‘unconscionable conduct’ means behaviour that is
sufficiently far below the norms of acceptable commercial behaviour, such that it offends
an ‘Australian business conscience’.25

103

Again, in circumstances where a university imposes a mandatory vaccination policy to
protect the health and safety of its students and employees and the university allows
students to make exemption applications where a student cannot be vaccinated for
legitimate reasons (e.g. medical contraindications to COVID-19 vaccinations), it seems
unlikely a successful unconscionable conduct claim could be made.

Verifying an individual’s vaccine status
104

While not itself an impediment to issuing a vaccination direction, and in addition to the
privacy issues to be managed (as outlined above), there may be practical issues
confirming whether an individual has received a COVID-19 vaccine (or if they have an
exemption).

105

As summarised on page 36 of the ACCI / AuSAE Employer Guide, an entity requires
consent from an individual to collect health information about the individual (unless an
exemption applies). A university cannot compel such a disclosure (although it may be
able to direct the individual to work or study from home, or take disciplinary action (where
permitted under workplace laws) if an individual refuses to provide such information).

106

There is also some concern that COVID-19 vaccine certificates could be forged.26
Universities should carefully monitor the Australian government’s guidance regarding this
risk, and whether there are any best practices for verifying the accuracy of a certificate
(e.g. not accepting certain documents or engaging a third-party to verify the information).

107

In addition, even if a university issues a vaccination direction and collects information
about the vaccination status of its staff and students, there may be practical difficulties
enforcing the policy. While it may be possible to limit staff accessing an office or staff
facilities (e.g. by restricting access via a swipe card), we anticipate it may be difficult to
implement a similar process for students (particularly for students attending large
lectures) or other visitors on the university’s campus where access cannot be easily
limited.

108

While difficult to eliminate this risk, universities may be able to reduce it by conducting
spot-checks on individuals on campus and limiting students from accessing certain areas
that require a student card to access (e..g libraries, science labs or smaller tutorial
rooms). These strategies would require careful consideration as it’s likely that disputes

22

Australian Consumer Law, s 21.
Mbuzi v Griffith University [2014] FCA 1323, [106]-[116].
24
Mbuzi v Griffith University [2014] FCA 1323, [117].
25
ACCC v Quantum Housing Group Pty Ltd [2021] FCAFC 40, [92].
26
https://www.abc.net.au/news/science/2021-09-10/covid-19-vaccination-certificate-can-be-easilyforged/100441774.
23
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and conflict on campus could arise where students are stopped or refused access to
locations. Universities could also require new students to provide confirmation of their
COVID-19 vaccination status as a condition of enrolling to study at the relevant university.

Vaccinations approved by the TGA
109

Again, while not an impediment to issuing a vaccination direction, universities will need to
consider what types of vaccines are acceptable under any mandatory vaccination
policies.

110

Currently, Pfizer, AstraZeneca, Moderna, Johnson & Johnson are approved for use in
Australia by the TGA. In addition, the TGA has now provided advice that Coronavac
(Sinovac) and Covishield (AstraZeneca/Serum Institute of India) vaccines be considered
‘recognised vaccines’ for incoming international travellers to be regarded as appropriately
vaccinated. However, there may be staff and current or potential students located
overseas that have received a different type of COVID-19 vaccine which is not currently a
recognised vaccine by the TGA.

111

Universities should monitor any guidance issued by the TGA and the Australian
government about what vaccines are ‘recognised vaccines’ for the purposes of being
considered appropriately vaccinated, and shape its vaccination policy based on this
health advice.

Are there potential adverse legal consequences for a university in giving
such a direction to enrolled students that should be of concern to a
university (e.g. potential breach of contract claims by students unable to
complete their course unless vaccinated; rights under university enabling
legislation to participate in university activities)?
Answer
112

Whilst we consider that universities can appropriately manage any legal risks that arise
from implementing a mandatory vaccination policy (where the university can establish
that the scope of any such policy is reasonable and exemptions are made available to
students who are unable to be vaccinated for legitimate reasons), universities will need to
carefully manage the risks that will inevitably arise from subjecting students to disciplinary
action where they fail to comply.

113

These risks include applications for:
(a)

judicial review;

(b)

merits review; and

(c)

breach of contractual obligations owed by universities to students.

114

Whilst we consider that these avenues are technically available to students, there are a
number of significant challenges that students will need to overcome to successfully
make any such claims.

115

For example, whilst students may theoretically apply to a court for a judicial review to
overturn disciplinary action taken by a university against the student for breaching a
vaccination direction, a student must satisfy two key requirements in order to successfully
challenge a decision:
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(a) first, the court must have the jurisdiction to rule the decision as unlawful; and
(b) second, the decision must be unlawful.
116

Historically, students have typically had little success in seeking judicial review (under
statute or the common law) of decisions made by universities. 27 This is partly due to the
fact that it is difficult for students to successfully establish that a court has jurisdiction to
hear an application in circumstances where disciplinary action is authorised by a
university and taken against a student in accordance with applicable university statutes or
by-laws.

117

Further, although the merits review jurisdiction of state tribunals is extensive, it has not
generally been extended to administrative decisions of universities.28 Unless a decision is
one that the relevant state or territory tribunal has express jurisdiction under an
enactment to review, it is not reviewable by that tribunal. 29 Likewise, the federal
Administrative Appeals Tribunal (AAT) does not have a general power to review any
decision made under federal legislation; it can only review a decision under an enactment
if the enactment specifically provides that decision is reviewable by the AAT. 30
Accordingly, the main avenue to challenge university decisions remains judicial review in
the courts.31

118

Finally, although students may seek to make claims of breach of contract against
universities in circumstances where they have been subjected to disciplinary action as a
result of failing to comply with a mandatory vaccination requirement (including
cancellation of enrolment), there is no universal principle recognised under Australian law
that a contractual relationship (in the legal sense) exists between a university and a
student (c.f. a ‘voluntary consensual relationship’). Whether a contractual relationship
arises is a fact-dependent exercise. Case law suggests that there will be no contractual
relationship between a student and a university, 32 and that even if such a relationship
could be said to arise, a number of arguments may be available to a university to
ultimately counter any such claim, including that a university’s rules are incorporated into
the terms of any contract between a student and a university.

119

Although it is important for universities to be aware that the risk of such legal claims
exists, we consider that they can be carefully managed, including by ensuring that any
actions that may be taken against students in circumstances of a failure to comply with a
mandatory vaccination requirement, are done in accordance with applicable disciplinary
policies, regulations and/or by-laws.

Patty Kamvounias and Sally Varnham, ‘Legal Challenges to University Decisions Affecting Students in Australian
Courts and Tribunals’ (2010) 34(1) Melbourne University Law Review 140.
28
Patty Kamvounias and Sally Varnham, ‘Legal Challenges to University Decisions Affecting Students in Australian
Courts and Tribunals’ (2010) 34(1) Melbourne University Law Review 140.
29
See e.g. ACT Civil and Administrative Tribunal Act 2008 (ACT) s 67A; Administrative Decisions Tribunal Act 1997
(NSW) s 38; Victorian Civil and Administrative Tribunal Act 1998 (Vic) s 42; State Administrative Tribunal Act 2004
(WA) s 17.
30
Administrative Appeals Tribunal Act 1975 s 25.
31
Patty Kamvounias and Sally Varnham, ‘Legal Challenges to University Decisions Affecting Students in Australian
Courts and Tribunals’ (2010) 34(1) Melbourne University Law Review 140.
32
See, for example: Griffith University v Tang (2005) 221 CLR 99 and Mbuzi v Griffith University [2014] FCA 1323.
27
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Privacy requirements
120

As summarised on page 36 of the ACCI / AuSAE Employer Guide, an entity requires
consent from an individual to collect health information about them (unless an exemption
applies – currently, there are no exemptions that would apply to all staff and students).

121

In order for consent to be valid, it must be freely given. If the consequence of not
providing information about an individual’s vaccine status is disproportionate to the risk,
there is a risk that the individual’s consent would not be valid. As a result, an individual
may have an argument that the university collected their information without consent (in
breach of applicable privacy laws).

122

Currently, an individual would not have a direct claim of action against the university – it
would have to complain to the relevant state or territory privacy (or in some cases, health)
regulator who can choose whether to investigate and resolve the complaint.

123

In our view, a university would have a strong basis for defending such a claim if the
proposed consequential action was lawful and reasonable. In addition, to pre-empt any
such complaint, universities should document the reasons why they believe their vaccine
policies comply with applicable privacy laws. For example, why the collection of vaccine
status information from different categories of staff and students is “reasonably
necessary” for its functions or activities (including staff that must attend campus and
those that could work from home).

Would the absence of a direction for all campus-attending students to
also get vaccinated impact on the reasonableness of such a direction
given to all staff?
Answer
124

The short answer is, yes.

125

We set out above the duties of employers and PCBUs and the factors that they must take
into account when determining what is reasonably practicable to mitigate the risk of
transmission or contraction of COVID-19 in the workplace.

126

The risks are the same for campus-attending students and staff and therefore if a
mandatory vaccination policy is implemented, it ought to apply across the university’s
operations.

127

Please see Reasonableness Factor: Work Health and Safety Control Measure Vaccine
Assessment for further information as to when an employer will need to include
mandatory vaccination as a control measure to comply with their health and safety duties,
and how to determine what is reasonably practicable.

128

We also set out above, the factors that will be relevant when determining whether such a
direction is considered reasonable. The absence of a direction for all campus-attending
students to also get vaccinated (who are exposed to the same environment and therefore
risks as staff) may undermine the credibility of a direction to staff.

129

Please see When Will an Employer Direction to be Vaccinated be Considered
"Reasonable" for further information in relation to what factors will be relevant in
determining when a direction will be considered reasonable.

Page 25
3471-2902-6582v1

ADVICE FOR AHEIA

Risks
130

This scenario may lead to staff unwilling to be vaccinated agitating that in circumstances
where a university chooses not to give the same direction to campus-attending students,
a direction to staff to be vaccinated is not a reasonably practicable control measure
available to a university to reduce the risks associated with COVID-19, and as a result it
should not be imposed on them.

131

Conversely, it may be argued by staff that as it is a reasonably practicable control
measure able to be imposed on them, it should also apply to students.

132

As a university owes health and safety duties to both its employees and students,
requiring only one group to be vaccinated means it is possible that the university may not
be discharging its health and safety obligations in respect of the other group.

If a university chose not to mandate vaccination but rather simply
encourage it, would a university be failing in its duty to provide a safe
workplace for employees and all persons on campus (e.g. with potential
for staff refusing to attend campus on health and safety grounds)?
ACCI / AuSAE Employer Guide: Employment and Work Health & Safety Law Vaccine
Workplace Considerations
Safe Work Australia Guidance: Vaccination and WHS Duties

Answer
133

Whether encouraging vaccination, rather than mandating it, will result in a university
discharging the health and safety duties it owes its staff, students and others, depends
upon all the relevant circumstances and the availability and effectiveness of alternative
control measures. For alternative control measures see “Taking preventative measures
to ensure the health and safety of everyone in the workplace”.

134

The appropriate control measures can be determined by conducting a risk assessment
and monitoring the effectiveness of any control measures implemented. However, in
circumstances where there is no meaningful opportunity to monitor the effectiveness of
control measures, and the consequences of risks related to COVID-19 can result in
serious illness and death, a university would not, in our view, be properly discharging its
health and safety duties if mandating vaccination is a reasonably practicable control
measure available to it.

135

Having said this, in the absence of a government mandate, it would in our view be
unlikely that a regulator would issue a prosecution for failing to comply with workplace
health and safety laws if a mandatory vaccination policy was not implemented by the
university.

136

For further information in relation to undertaking a risk assessment, please see
Reasonableness Factor: Work Health and Safety Control Measure Vaccine Assessment.
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What consultation with staff and/or students needs occur
before compulsory vaccinations are decided upon/implemented (e.g.
under WHS legislation, enterprise agreement major change provisions)?
Answer
137

Prior to making a decision with respect to implementing a mandatory vaccination policy,
as an employer, a university will have duties pursuant to applicable workplace health and
safety legislation and industrial instruments to consult with its employees and other
relevant stakeholders, including students.

Duty to consult under workplace health and safety legislation
ACCI / AuSAE Employer Guide: Comply with Work Health and Safety Consultation
Obligations
Safe Work Australia Guidance: Consultation
138

To the extent it is reasonably practicable, a university has a duty to consult with its
workers and any Health and Safety Representatives (HSRs) prior to making a decision to
implement any vaccination policy. This is because such a policy necessarily involves
identifying and assessing risks to health and safety at a university, making decisions
about control measures and proposing changes that may affect the health and safety of
workers.

139

Consultation requires a university to share relevant information about the proposed
vaccination policy, which will not typically include confidential or commercially sensitive
information. See Implementing a Vaccine Policy – Comply with Work Health and Safety
Consultation Obligations for further information as to what consultation must involve. Any
agreed procedures with respect to consultation must be followed, and if there are HSRs
at a university additional steps are required.

140

Worker is defined broadly for the purpose of this duty, to include employees, independent
contractors, employees of independent contractors and employees of labour hire
companies assigned to work in the university’s business or undertaking. As all workers
have the potential to be impacted by COVID-19, consultation will need to take place with
all workers.

141

What is reasonably practicable when undertaking consultation will depend on a range of
factors including the:

142

(a)

size and structure of a university;

(b)

nature of work that is carried out;

(c)

nature and level of risk associated with any identified hazards;

(d)

work arrangements, such as shift work and remote work; and

(e)

characteristics of the workers, for example, language and literacy skills.

In all jurisdictions other than Victoria, there is also a duty to, so far as is reasonably
practicable, consult, co-operate and co-ordinate with other duty holders who have a duty
in relation to the same matter. For example, this may include other businesses operating
on a university’s campus such as cafes and bookshops, suppliers, contractors and
visitors.
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143

Although not strictly required in Victoria, consultation with other stakeholders can help
achieve a co-ordinated and consistent approach to managing health and safety risks at a
university, and assist a university in discharging its health and safety obligations.

144

Despite the duty to consult, agreement is not a required outcome of the consultation
process. A university is still ultimately responsible for making decisions about health and
safety, and controlling risks so far as is reasonably practicable.

145

From a practical perspective, an effective way to consult is by way of survey directed at
the issues required to be considered. Surveys are a useful tool to determine the
vaccination status of relevant persons, and to gain an understanding of their expectations
with respect to the vaccination of others. Other options may include a Designated Work
Group, where there are multiple employers and their employees are working in close
proximity of each other, a vote in relation to the proposed vaccination policy, forming a
committee of representatives to discuss the proposed vaccination policy, or more informal
discussions with workers, other stakeholders and their representatives. A combination of
methods may be required to ensure broad and effective consultation.

146

Safe Work Australia has published a Model Code of Practice on Consultation, which
provides further practical guidance.

Consultation obligations under applicable industrial instruments
ACCI / AuSAE Employer Guide: Comply with any consultation obligations
147

Before adopting a mandatory vaccination policy, universities should consult with their
employees and/or their representatives (including the National Tertiary Education Union
(NTEU)).

148

Introduction of a mandatory vaccination policy is very likely to trigger employers’
consultation obligations under applicable instruments, with which failure to comply can
give rise to legal exposures, including disputes procedures under such instruments.

149

Consultation obligations do not require universities to respond to employees in a manner
that is satisfactory to them or to otherwise seek to reach agreement with employees
(and/or their representatives) in relation to a proposed policy. Rather, relevant
consultation obligations require universities to notify and provide relevant information to
employees and their representatives (save for confidential information), to give
consideration to any views and feedback raised by employees and their representatives
and to discuss a range of matters with them, including measures a university proposes to
take to avert or mitigate the adverse effect of the change on employees.

150

SPC was the first Australian company to mandate COVID-19 vaccines for all onsite staff
and visitors (see further at Annexure C). Staff had six weeks from the date of the
announcement to book their first vaccination or risk being barred from on-site work. The
ACTU and AMWU have objected to the process being followed and their lack of voice.
This highlights the importance of an effective and defensible consultation process. We
are of the view that an approach can be adopted to address these issues.
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151

On 21 September 2021, the NTEU issued a statement confirming that it supports
vaccination against COVID-19 but highlighted the need for consultation with employees
and government before any mandatory vaccination policies are implemented: 33
The NTEU supports the expert health advice about the vital importance of
vaccination as the most effective pathway to overcome the pandemic. The NTEU
echoes the position of the ACTU and other unions which support vaccination
against COVID-19, as vaccination is the best way for us to save lives and protect
our society and economy. We encourage all staff in higher education to follow
the health advice, speak to their doctor and to get vaccinated as soon as
possible.
The Union believes that our public health response should be made by
governments, based upon the advice of our health officials, medical researchers
and scientists – many of whom are based at our universities. Where public health
orders have been made requiring employees to be vaccinated, employees are
legally required to abide by these directives. Prior to any such decisions being
made however, Government should also consult with unions and employees to
determine how employees can be best supported.

152

On 30 September 2021, the NTEU issued a statement reiterating its support for a policy
requiring all persons on a university campus to be vaccinated, and called on Federal
Education Minister Alan Tudge to implement a “nationally consistent reopening plan for
the nation’s universities”:34
NTEU believes the requirements for vaccination should be determined by public
health orders, not individual employers.
For universities to reopen safely, we need a national plan.
NTEU calls on the Federal Education Minister to immediately convene a group
representing unions, university management, peak student organisations and the
State, Territory and Federal governments supported by expert input from medical
and public health officials. This group should be tasked with expeditiously drafting
a nationally consistent reopening plan for the nation’s universities.
Individual employers should:

33
34



Encourage staff and students to receive vaccination as there is clear
evidence that persuasion is more effective than coercion. Vaccine hesitant
staff should be supported and encouraged to persuade them of the
benefits of vaccination.



Provide a safe workplace. They should enthusiastically embrace public
health advice and work proactively in consultation with staff and their
unions to minimise the threat of COVID. At a minimum this requires an
audit of all workplaces for appropriate ventilation, capacity for social
distancing, adherence to mask and sanitation requirements, and review
use of open plan offices and hot-desk workstations.

See here.
See here.
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Encourage and facilitate working from home for those employees with
medical conditions that render them unable to be vaccinated and/or more
susceptible to COVID, and those employees who have caring
responsibilities or co-habit with those who are similarly at risk.



Take all reasonable measures to ensure that the employment rights of
those who are unable to be vaccinated are protected. Any NTEU member
who believes their employment rights are jeopardised by the requirement
to be vaccinated should contact the Union for advice.



Provide paid vaccination, testing, isolation and quarantine leave for all
staff, particularly casuals, who may not have paid sick leave.

The NTEU will not support any employer actions that do not involve genuine
consultation with the Union.
On present settings we are likely to have ad hoc arrangements determined by local
university managers. A situation where some universities introduce a vaccination
mandate and others don’t is inequitable, unwise, unsafe, and confusing.
153

The NTEU also stated that it will be pursuing a consensus statement with Universities
Australia that “explicitly recognises the proven link between public health and economic
security”.

154

If a university wishes to adopt a ‘best practice’ approach to consultation with employees
and their representatives in order to satisfy consultation obligations under applicable
industrial instruments, it could pursue the following course:


First, the university could reach a position on the proposed scope and operation of
the proposed policy (e.g. whether it will apply to all staff, students and third parties
in respect of attendances at campuses only).



The university could then carefully map-out each stage of its proposed consultative
phase and the anticipated timing of each phase. If a university wishes to pursue a
rapid timeline for consultation (which we consider can be achieved provided the
university can allow a reasonable opportunity for relevant stakeholders to provide
feedback – see Telstra’s recent announcement of a mandatory vaccination policy
following “a week of consultation with its workforce and unions” (accessible here)),
the university should commence scheduling briefings and meetings with relevant
stakeholders as a matter of priority.



The university could then prepare a document which outlines its position on each
relevant aspect of the proposed policy in a clear and succinct way, rather than
posing questions on particular aspects or providing detailed information. The
university could also prepare a high level statement which announces its intention
to consider the introduction of a mandatory vaccination policy (by reference to and
following favourable results of a staff/employee survey, if applicable).



The briefing materials could then be provided to employees and their
representatives for their feedback and views, and they could form the basis for
initial discussions scheduled with employees and their representatives.



The university could then give consideration to any feedback and views provided
during the course of those discussions and could consider establishing a dedicated
email address to receive relevant feedback and views.
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155



In order to demonstrate that the university has discharged its obligations to give
due consideration to relevant feedback and views provided, the university could
develop general responses (e.g. via a ‘FAQ’ document) that could deal with a
swathe of common questions at a high level. That document could then be
circulated to relevant stakeholders and would assist streamlining the consultation
process as it could be provided to any employees and/or representatives who raise
individual questions directly with the university (although some bespoke additional
content may be required to strike a balance with allowing any individual employees
and/or representatives to feel they have been ‘heard’). Given the anticipated high
volume of queries, such a process would enable the university to preserve
resources that would otherwise be ‘sunk’ into providing individual responses to
employee/representative questions.



A further version of the ‘FAQ’ document and information about the various aspects
of the proposed policy should be continuously developed as consultation
progresses.

The approach outlined above represents what we would consider to be ‘best practice’. In
our view, subject to the specific terms of applicable industrial instruments, and noting the
NTEU’s stance that it will not support policies that have not been developed with genuine
consultation, universities would not generally be required to carry out a process as
extensive as the approach outlined above in order to discharge its consultation
obligations.

In consulting with staff and students on vaccination policy, what kind of
questions should be asked and not asked?
Answer
156

157

We have outlined at Annexure A, the kinds of questions we recommend be asked of staff
and students in any staff/student engagement surveys. Those include questions in
relation to:
(a)

How many vaccinations staff / students have received;

(b)

If staff/students have not received any doses, whether they have booked or are
planning to receive a vaccination;

(c)

If staff/students have not been vaccinated, if they are unable to due to medical
reasons;

(d)

If staff/students think it should be a requirement for all staff/students who attend
campus to become vaccinated.

We recommend that universities do not ask for the following information:
(a)

information about the type of vaccine a staff member/student has received (e.g.
Astra-Zeneca or Pfizer) where this is not reasonably required; and

(b)

if a staff member/student has not been vaccinated, their reason for not being
vaccinated (beyond asking if they unable to due to medical reasons).

Privacy considerations
158

There are no specific questions that must be asked, or that should not be asked under
applicable privacy laws.
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159

However, where possible, universities should avoid collecting any “personal information”
(ie information about an identified individual, or an individual who is reasonably
identifiable). This could be done, for example, by conducting anonymous surveys as
opposed to requiring an individual to identify themselves when completing the survey.

160

The reason this approach is desirable is because privacy laws only apply to “personal
information”. Collecting anonymous information will allow the university to more freely
use and disclose it. This is particularly important because information the universities will
collect in such surveys may be “sensitive information” (e.g. information about an
individual’s health or religion).

161

Universities may also wish to allow individuals to not answer all questions – this will help
ensure that any information is freely given and with an individual’s consent (even if the
information isn’t “personal information” for the purposes of applicable privacy laws).

What steps need to be taken in requiring proof of initial and subsequent
vaccinations, including with respect to privacy and data retention.
ACCI / AuSAE Employer Guide: Asking an employee about their vaccination status
FWO Guidance: Providing evidence of vaccination

Answer
162

Part Four of the ACCI / AuSAE Employer Guide contains a useful overview of the privacy
requirements universities should consider when collecting and storing information about a
staff or students’ vaccination status.

163

From a practical perspective, universities may wish to consider the following:


Privacy collection notice – before collecting information about an individual’s
vaccination history, the university must take reasonable steps to provide individuals
with a privacy collection statement (see page 37 of the ACCI / AuSAE Employer
Guide). A draft notice has been set out in Annexure B (although it will need to be
updated to reflect the process by which the university will collect information and to
address any state/territory privacy requirements);



Collection of evidence – when collecting information about an individual’s
vaccination status, a university should seek evidence from an individual verifying
the accuracy of their vaccine declaration. To ensure universities only collect
information that is “reasonably necessary” for its functions or activities, it should
only ask for information about the individual’s COVID-19 vaccine and not their
broader vaccination history;



Process for verifying evidence – to minimise the amount and sensitivity of
information the university holds about an individual, universities should consider
verifying the accuracy of evidence supplied to them, making a note on the
individual’s staff or student record of their vaccination status, and immediately
permanently deleting the information;



Validity of evidence – while not necessarily a privacy issue, universities will need
to consider what evidence is valid for the purpose of confirming whether staff and
students have received a COVID-19 vaccine. For example, staff and students
vaccinated in Australia will likely be able to provide confirmation of vaccination via
the MyGov app. However, staff and students vaccinated overseas may not be able
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to provide such a record. Further complications arise because certain individuals
may have received a vaccine overseas that is not approved by the TGA in
Australia – a university will need to consider whether that type of vaccine is
acceptable for allowing the staff member or student on campus (discussed at
paragraphs 104 to 108);


Use and disclosure of information – a university must only use or disclose the
personal information it collects for the purpose it was collected, a directly related
(and reasonably expected) secondary purpose, or with the individual’s consent.
Unless an individual consents to a broader use or disclosure, universities should
only use or disclose this information to confirm whether a staff member or student
has received a COVID-19 vaccine (and manage their ability to attend the campus
and access certain facilities). Where possible, information should be stored in
Australia (and if possible, in the state or territory in which the university is located);
and



Storage of information – as information about an individual’s vaccine history is
“sensitive information”, a university must implement strong data protection
procedures in respect of that information, including limiting access to a small
number of authorised individuals, implementing access controls to particular
records, and consulting with the university’s IT/security team to determine
appropriate technical controls.

OTHER QUESTIONS
What obligations do universities have to compel their staff and students
who are subject to public health orders (e.g. health students on
placement, academics working in teaching hospitals) to comply with
those orders?
Do universities have any obligation to issue a vaccination mandate to
those cohorts?
What is the university’s responsibility/recourse if someone chooses not to
comply with a PHO?
ACCI / AuSAE Employer Guide: Public health orders/directions requiring employee to
receive the COVID-19 vaccination

Answer
164

Where students or staff are subject to a public health order requiring them to be
vaccinated, those individuals are legally required to comply. A university’s obligations will
differ depending on the context. For example, if a facility at which staff or students are
present is university owned or run (such as a student-run medical clinic) and subject to
the terms of the applicable health order, universities will generally have an obligation to
ensure individuals are vaccinated and should therefore require any such students to
become vaccinated.

165

Where any work that a staff member performs that is subject to a public health order and
is an inherent requirement of the staff members’ role, and they cannot perform this work
from home, a failure to be vaccinated in accordance with a public health direction can be
grounds for termination.
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166

In circumstances where employees are unable to perform their role from home, there is
limited disciplinary recourse available to universities outside of termination and barring
access to university campuses. Where employees are unwilling to comply with the terms
of the public health order and do not wish to enter into an agreement with universities to
take unpaid leave or long service leave, we recommend that universities seek further
advice in each instance. At a high level, universities may consider taking the following
steps:
(a)

Universities should issue a notice to employees setting out the terms of the public
health order and the steps that the university will require them to take in the lead
up to relevant deadline to become vaccinated under the applicable public health
order. This notice should set out how the university intends to collect proof of their
employee’s vaccination status in accordance with the requirements outlined
above.

(b)

If employees do not provide the required evidence by the applicable deadline,
refuse these employees access to university campuses.

(c)

Direct the non-complying employee, in writing, to take steps to:

(d)

(i)

obtain a COVID-19 vaccination in accordance with the requirements of the
public health order; or

(ii)

obtain a medical contraindication certificate issued in the approved form.

(iii)

This direction should also notify the staff member that continued noncompliance may result in disciplinary action, including
termination. Procedural fairness, transparency, and pointing to the
university’s source of rights to undertake any disciplinary process will be
incredibly important.

If the employee continues to refuse to obtain the vaccination or to provide the
required medical evidence, the university may want to take steps to terminate the
employee’s employment.

Privacy considerations
167

If the collection of information about an individual’s vaccine history is required under a
Public Health Order, a university does not require “consent” to collect the information –
this collection would be subject to the “required or authorised by law” exemption.

168

However, from a practical perspective, a university would still need to request that the
individual provides information about their vaccination status. The existence of a Public
Health Order will also impact the content of the privacy collection notice – universities
would be required to inform staff and students whether the collection is “required or
authorised by law” and the notice would state that disclosure of the vaccine status is
mandatory.

169

In addition, any Public Health Order would likely require a university not to permit staff or
students on campus (or in high-risk areas on campus) who have not been vaccinated.
This consequence should be clearly explained in the privacy collection notice.
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What precautions should a university take if it chooses to have its own
vaccination hub on campus?
Answer
170

Any university considering having a vaccination hub on campus should seek to work
closely with its state or territory government to ensure it is able to be allocated supply and
the hub is set up in accordance with government expectations.

171

A university may also consider monitoring the demand for vaccine in the near future, as
demand may decline once vaccination targets are reached. However, this may require
reconsideration at the time any booster vaccinations are required to be administered.

172

From a workplace health and safety perspective, any proposed university vaccination hub
will need to be the subject of a thorough risk assessment to identify any hazards and how
they may be eliminated or reduced, so far as is reasonably practicable, to enable a
university to discharge its health and safety duties.

173

Broader implications of having a hub on campus that may require further consideration
include insurance coverage and the increased number of persons (who are not staff nor
students, nor vaccinated) attending the campus, which may introduce or increase the
risks to the health and safety in respect of whom the university owes health and safety
duties.

174

For further information also see “Can a worker’s adverse reaction to a COVID vaccine be
considered a compensable workers’ compensation claim?”

175

If a university runs a vaccination hub on campus, it will need to ensure that information
collected in connection with the vaccination hub are held in accordance with applicable
privacy and health records laws. For example, requiring physical documents to be stored
securely and in accordance with applicable health records law.

176

We note that Monash University has established a vaccination hub at its Clayton campus,
which is open to all eligible students, staff and community members, who have a
Medicare card and provide full informed consent. 35

Privacy considerations
177

If a university runs a vaccination hub on campus, it will need to ensure that information
collected in connection with the vaccination hub is held in accordance with applicable
privacy and health records laws. For example, requiring physical documents to be stored
securely and in accordance with applicable health records law.

178

Where the university outsources these services to a third-party (as we expect would
generally be the case), the university should ensure the contract between it and the thirdparty contains appropriate privacy clauses requiring the third-party to comply with all
applicable laws, including privacy, health records and relevant health services laws). We
have also assumed the university would not obtain the vaccination information from the
third-party supplier as this may raise additional issues (including concerning the validity of
the disclosure).

35

See here.
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Can a university require both staff and students to produce proof of
vaccination as a condition of being on campus, in discharge of its OHS
responsibilities (whether vaccinations are mandated or not by the
university)?
ACCI / AuSAE Employer Guide: Can employers who have not mandated vaccination ask
employees about their vaccination status?

Answer
179

Yes, we consider that it would be open to a university to require staff and students to
produce proof of vaccination as a condition of entry to its campus.

180

There may, however, be practical constraints to such a measure to which it will need to
give consideration. For example, there may be limited means by which a university can
practically implement such a measure beyond having swipe cards for entry to certain
areas and spot checks.

Privacy considerations
181

A university can request that staff and students provide evidence of their vaccination
status, but, absent a legislative instrument authorising the collection, a university cannot
compel an individual to disclose the information.

182

See Part Four of the ACCI / AuSAE Employer Guide paragraphs 162 to 163 for further
details.

Workplace health and safety considerations
183

Noting the above privacy considerations, as a control measure to minimise the risks
associated with COVID-19, and to discharge its health and safety duties, a university may
consider it reasonably practicable to implement conditions of entry that require those who
attend the university to be vaccinated, subject to lawful exceptions. This would have the
effect of requesting, but not requiring, proof of vaccination status in order to be permitted
to attend a campus.

184

In terms of implementation, a university may choose to closely watch the developments
with respect to vaccination passports, and consider how this may be linked to access
passes held by staff and students, or information held with respect to staff and students,
for the purposes of controlling access to the university and monitoring compliance with
any updated conditions of entry.
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ANNEXURE A:
EXAMPLE OF QUESTIONS TO BE INCLUDED
IN A STAFF/STUDENT SURVEY
1

Have you received at least one dose of a COVID-19 vaccine?

2

Have you received two doses of a COVID-19 vaccine?

3

If you have not received at least one dose of a COVID-19 vaccine, have you
booked an appointment or are you otherwise planning to be vaccinated?

4

If you are not vaccinated, are you unable to be vaccinated due to medical
reasons?

5

If you are not vaccinated, are you undecided on whether to get vaccinated or
would prefer not to say?

6

Do you agree with the following statement: ‘I feel more comfortable coming to
work / campus if others are vaccinated’?

7

Do you agree with the following statement: ‘I feel more comfortable coming to
work / campus if I am vaccinated’?

8

Do you think it should be a requirement for all staff to be vaccinated?

9

Do you think it should be a requirement for all students who attend campus to
be vaccinated?
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ANNEXURE B:
TEMPLATE PRIVACY COLLECTION NOTICE
[Drafting note: this privacy collection statement needs to be adapted depending on how a
university will collect/handle vaccine information, and to address any state/territory specific
privacy laws that apply. It should also be reviewed to ensure all information is correct.]
Background
[insert name of university] (ABN [insert]) (“we” or “us”) is committed to providing a safe
campus for all of our staff and students. In response to the COVID-19 pandemic, we are
asking all staff and students to confirm by [insert date] whether they have received a
COVID-19 vaccine.
You can do this by [emailing/uploading] the following information to [insert email
address/website]:


your full name and staff or student ID;



the number of doses of a COVID-19 vaccine you have received; and



valid evidence supporting the information you’ve provided (see below).

Please note, we may require additional information from you at a later date (e.g. if you
have only had a single dose of a COVID-19 vaccine, we may ask you to confirm when you
have received your second dose).
What evidence do we require?
The evidence we require depends on your COVID-19 vaccination status:


If you’ve had one or both doses – please provide a copy of your proof of
vaccination (e.g. the certificate available through the MyGov portal). We don’t
require your full vaccination history, just confirmation of your COVID-19
vaccine if possible; or



If you have an exemption – please provide evidence from [insert] certifying
that a valid exemption applies to you.

How will this information be used?
Once you submit your evidence, we will validate it, make a record of your vaccination
status and then delete the evidence you provided. We will only use this information for the
purpose of confirming that you are able to attend campus (and related health and safety
matters).
We will not otherwise use or disclose this information unless required or authorised by law.
What if you do not want to provide this information?
Having information about the vaccination status of our staff and students is critical to us
managing the health and safety of our staff and students. If you choose to not provide this
information, we won’t know whether or not you are vaccinated and you may, for example,
not be allowed to attend campus.
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Further information
Further information about how we handle your personal information, including details about
how you can access and/or correct your information or complain about a breach of our
privacy obligations (as well as how we will deal with any complaint) can be found in our
privacy policy available at [insert link].
You can contact us by getting in touch with our Privacy Officer, using the following details:
[insert contact details for privacy officer].
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ANNEXURE C:
COVID-19 VACCINE MEDICAL CONTRAINDICATION FORM
Date:
I am a registered medical practitioner and certify that
_____________________________________________________________ (name)
of __________________________________________________________(address)
Date of birth: ______________________
has the following medical contraindication(s) to receiving a dose of the following COVID19 vaccines available for use in Australia, in accordance with ATAGI clinical guidance:

Section A – Medical Contraindication
Pfizer
(Comirnaty )
COVID-19
vaccine

 Dose 1
 Dose 2

 History of anaphylaxis to an ingredient of an
mRNA COVID-19 vaccine (Spikevax/Moderna
OR Pfizer/Cominarty)
 History of anaphylaxis to the first dose of the
Pfizer (Cominarty) COVID-19 vaccine
 History of myocarditis and/or pericarditis
attributed to a previous dose of an mRNA
COVID-19 vaccine
 Any other serious adverse event attributed to a
previous dose of an mRNA COVID-19 vaccine*

COVID-19
Vaccine
AstraZeneca

 Dose 1
 Dose 2

 History of anaphylaxis to the first dose of the
COVID-19 Vaccine AstraZeneca
 History of anaphylaxis to an ingredient of the
COVID-19 Vaccine AstraZeneca
 History of capillary leak syndrome
 Thrombosis with thrombocytopenia occurring
after a previous dose
 Any other serious adverse event attributed to a
previous dose of COVID-19 Vaccine
AstraZeneca*

Spikevax
(Moderna)
vaccine

 Dose 1
 Dose 2

 History of anaphylaxis to an ingredient of an
mRNA COVID-19 vaccine (Spikevax/Moderna
OR Pfizer/Cominarty)
 History of anaphylaxis to the first dose of the
Pfizer (Cominarty) COVID-19 vaccine
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 History of myocarditis and/or pericarditis
attributed to a previous dose of an mRNA
COVID-19 vaccine
 Any other serious adverse event attributed to a
previous dose of an mRNA COVID-19 vaccine*
* A serious adverse event attributed to a previous dose that has been reported to state adverse
programs and/or the TGA, and has been determined following review by, and/or on the opinion of,
an experienced immunisation provider/medical specialist taking into account whether repeat vaccine
doses would be associated with a risk of recurrence of the serious adverse event.
Assessment of adverse events following immunisation requires detailed information on the event, a
determination of the likelihood of a causal link with vaccination, as well as the severity of the
condition. Serious adverse events are generally defined as those which require hospitalisation (e.g.,
thrombosis with thrombocytopenia following the first dose of COVID-19 Vaccine AstraZeneca); are
medically significant (e.g., immune thrombocytopenia purpura, myocarditis), are potentially life
threatening (e.g., anaphylaxis) and/or result in persistent or significant disability (e.g., Guillain-Barre
Syndrome). These reactions do not typically include expected local or systemic reactions known to
occur within the first few days after vaccination. Attributing a serious adverse event to a previous
dose of a COVID-19 vaccine may require discussion with the individual's GP, local immunisation
service or relevant medical specialist.

OR

Section B – Temporary medical contraindication for up to 6 months
Has the following temporary medical contraindication(s) to receiving dose 1 ☐ or dose
2 ☐ of any of the COVID-19 vaccines available for use in Australia until
___________(date being no longer than 6 months from the date of this form):
 Acute major illness,
being:_____________________________________________________
 Significant immunocompromise of short duration,
being:_____________________________________________________
 Past confirmed infection with SARS-CoV-2 within the last 6 months.* Date of
diagnosis:_______________
 Other specified temporary medical contraindication,
being:_____________________________________________________
*Past confirmed infection with SARS-CoV-2 is not a contraindication to vaccination, however ATAGI
recommends deferring COVID-19 vaccination for up to 6 months after the acute illness.

Medical practitioner details

Name:
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Practice and
address:

Telephone:

Email:

Provider number:

Signature:

Date:
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ANNEXURE D:
VACCINATION POLICY EXAMPLES
Company

Position

13Cabs

Vaccination is mandatory
Vaccination is mandatory for drivers. The policy was implemented
following a workforce survey in which only 5.9 per cent stated they
did not plan to be vaccinated.
13Cabs drivers are typically contractors rather than employees.
Drivers who refuse to comply will be redeployed to jobs with less
interpersonal contact, such as parcel delivery.
13Cabs will also allow customers to request a vaccinated driver.
See here.

Able Australia

Vaccination is not mandatory
Able Australia has set up a vaccination hub at its Philip office.
75% of their employees are vaccinated.
See here.

Adelaide
Fringe

Double vaccination may be mandated for entry to the festival.
The Adelaide Festival and Fringe will consider requiring audience
members to be double-vaccinated to attend shows next year.
See here.

AFL

The AFL has not yet formalised its official vaccination policy, but
will not mandate vaccinations for players in 2022, and will instead
enforce rules that will allow vaccinated players freedoms
unvaccinated players will not be able to access.
Unvaccinated players are subject to significant fines for refusal to
wear masks, for going to nightclubs or bars with more than 10
people, for going to indoor concerts, for attending house
gatherings with more than 15 people.
An extensive education program has been rolled out across all
clubs.
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Company

Position
Sydney, St Kilda, Richmond, West Coast and North Melbourne
are among clubs quickly getting most of their players vaccinated
now they are out of finals contention. The rules will be in place by
the time clubs return to pre-season training.
Because of the mandatory vaccination policies enforced by Virgin
and Qantas, unvaccinated players will not be able to play
interstate.
See here.

AGL

Vaccinations will not be mandated but are actively encouraged.
Chief Executive Graeme Hunt said this could change. “We don’t
think that’s necessary at this point in time,” Mr Hunt said.
“Perhaps ultimately it will be a call for government to determine
that they thought that was necessary given the essential nature of
our business.”
See here.

Airtasker

All fully vaccinated Airtasker users will be able to apply for an
optional ‘vaccination badge’.
To apply for a vaccination badge, users will be required to upload
their COVID-19 digital certificate (accessible via Medicare or
myGov). This will then be reviewed by Airtasker and, once
approved, the badge will automatically be added to the user’s
profile.
The platform experienced an 800% increase in the number of
tasks requesting vaccinated service providers between March and
July 2021, compared to the year prior.
CEO Tim Fung said it was the right choice for the company to
make the system voluntary, because many of the tasks offered
are now virtual (e.g. tax returns), for which a mandatory
vaccination requirement would “create unnecessary friction.”
Airtasker employees receive paid leave for vaccination and
recovery.
See here.

Allens

Vaccination is encouraged.
Employees are provided with information and access to health
professionals.
See here.
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Company

Position

Alliance
Aviation

Vaccination is mandatory.
Vaccination is mandatory for all employees and contractors. 95%
of staff said they supported the policy before it was introduced.
Any who refuse either a flu or COVID vaccine would be subject to
a risk assessment process and could face potentially face
disciplinary action.
See here.

Altium

The Australian arm of software maker Altium is looking to its
offices in the United States for a guide to reopen safely.
Chief Executive Aram Mirkazemi said requiring employees to be
vaccinated if they wanted to return to the office was "working well"
for the $4 billion company in the United States. "We don't have
mandatory vaccinations," he said. "However, we ask that those
who want to work at the office to be vaccinated to come to the
office. It is an honour-based system - we don't enforce it, but
that's the understanding that we have.
See here.

Amazon
Australia

Vaccinations are not mandatory.
Employees are tested at work and have used on-site vaccination
clinics.
See here.

Amcor

Vaccinations are not mandated but strongly encouraged.
See here.

AMP

Vaccinations are actively encouraged but will not be mandated.
See here.

ANZ

Vaccination is encouraged and ANZ will create vaccination hubs
in its offices.
CEO Shayne Elliot has stated that he does not support the idea
of offering vaccine incentives.
See here.

Athena Home
Loans

Vaccinations are not mandatory.
All employees, including casuals, are entitled to paid vaccination
leave to attend vaccination appointments.
See here.
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Company

Position

Atlassian

Vaccinations are not mandatory but encouraged.
Employees provided leave to attend vaccination appointments.
See here.

Australian
Mutual Bank

Vaccinations are not mandatory.
Employees provided with two days of paid leave per vaccination
(one to receive the vaccination and a day off afterwards).
See here.

Australian
Rugby League

Supports mandatory vaccination for entry to sporting events in
2022.
CEO Peter V’landys said “no sport can survive without crowds
and COVID is not going away… Crowds are such a major part of
our revenue, along with memberships.”
See here.

Aware Super

Vaccinations are not mandatory.
Employees have received up to 20 days of discretionary leave
for COVID-19 related matters, including for the purpose of
receiving a vaccine.
See here.

Bank of
Queensland

Vaccinations are not mandatory.
The bank has not made vaccination mandatory but is
encouraging staff to get vaccinated, offering a half-day of
vaccine leave to staff.
See here.

Bapcor

Vaccinations are not mandatory but incentivised.
Staff will receive a small gift card (approximately $100) upon
receiving their vaccinations.
See here.

Bendigo and
Adelaide Bank

Vaccinations are not mandatory, nor are staff required to
disclose immunisation status.
Staff may choose to get vaccinated during work hours and will
continue to be paid for the time they are absent due to
vaccination (they will not be required to use personal leave).
All staff received an additional 10 days of paid personal leave for
COVID-19 related matters (if staff require leave due to
vaccination side effects, they may use this leave).
See here.

Beyond Bank

Vaccinations are not mandatory.
Four hours of paid leave is available for vaccination
appointments.
See here.
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Company

Position

BHP

Vaccination likely to become mandatory
BHP could make vaccinations compulsory for staff and visitors in
2022. It is actively assessing vaccination as a condition of entry to
BHP workplaces in Australia.
BHP is also trialling workplace-based vaccinations, supported by
the National COVID-19 Vaccination Taskforce:
-

Trialling workplace vaccinations at its Mt Arthur Coal Mine
in the NSW Upper Hunter region.

-

It is also funding a new vaccine hub in Moranbah, in
central Queensland, which opened to the Central
Queensland community from early September.

-

It is working with the South Australian Health Department
to establish a mobile clinic at the Olympic Dam site to help
bolster vaccination rates in the Roxby Downs region.

-

It is working with the WA health department to support
vaccine roll-outs in the Pilbara region.

See here and here.
Bluescope

Vaccinations not mandatory but actively encouraged.
See here.

Canberra
Airport

Vaccination is mandatory
Vaccination is mandatory for all airport staff, including staff of
businesses that operate within the airport terminal, with
exceptions only for staff with medical or religious exemptions.
See here.

Canva

Vaccinations are not mandatory.
Co-founder Cliff Obrecht has declined to comment on the “political
landmine” of mandatory vaccinations but stated, “you should get
vaccinated”.
See here.

CBH

Vaccinations are not mandatory
A CBH spokesman said CBH were not in a position to mandate
vaccines for employees, growers and contractors.
See here.
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Position

Clayton Utz

Vaccination likely to be mandatory for on-site work
The firm has indicated that on-site work will be restricted to fully
vaccinated employees, once employees return to the office.
Managing Partner Bruce Cooper said the firm was “not in a
position yet to mandate COVID-19 vaccination for all partners and
employees” but that “it is likely we will adopt a policy of permitting
those who are prepared to show full COVID-19 vaccination status
to attend the office. Further, he stated that “we’re mindful of the
individual, so work from home or other arrangements, as
reasonable alternatives to office attendance, are likely to apply for
some, including those who are not fully vaccinated or who would
prefer not to share their vaccination status with us.”
Staff have not been asked to volunteer their vaccination status.
See here.

Cleanaway

Vaccinations are not mandatory but are strongly encouraged.
Certain roles will require vaccination.
Drivers in particular are strongly encouraged to get vaccinated
given many of the healthcare sites they service (hospitals, aged
care and vaccination centres) are now subject to public health
orders.
"We provide the yellow Sharpsmart containers you see in just
about every hospital ward, but normally the loading dock is as far
as we go. So we need to make sure the drivers doing those runs
are vaccinated," Cleanaway's chief operating officer, Brendan Gill,
told The Australian.
That requirement means Cleanaway could be forced to stand
down any workers who are not vaccinated and cannot be
redeployed to less sensitive sites. It employs 6000 staff with 4800
workers in its plants or servicing workplace sites.
"We do respect it's a choice, but people understand that some
jobs may require it and you'll be asked to vaccinate if that's the
case. If you have a reason you don't want to be or you can't be,
we will look for alternative duties where we can. But if it comes to
the occasion where there is no work, then we'd have to take that
decision to stand somewhere down ultimately," Mr Gill said.
See here.

ClearView
Wealth
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Company

Position
Four hours of paid leave available for vaccination appointments.
See here.

Coles

Vaccinations are not mandatory but are strongly encouraged.
Coles is working closely with the COVID-19 Taskforce and will
continue to do so in setting up vaccination clinics at Coles
facilities.
Some 15,000 team members in NSW have been subject to
essential worker vaccination mandates.
Coles has had pop-up vaccination clinics in its Western Sydney
distribution centres, which are particularly sensitive to business
disruption from COVID-19.
“We’re recommending vaccinations, but it’s a personal choice at
the moment ... if you bring vaccines to the team you get a much
greater take-up,” CEO Steven Cain said.
Leave is available for staff to get vaccinated.
See here and here.

Commonwealt
h Bank of
Australia
(CBA)

CBA has begun a pilot program of providing AstraZeneca
vaccines to customer facing staff and their families, starting in the
eight local government area hot spots in southwest and western
Sydney. The vaccines will be voluntary and free.
The vaccination program is being run by CBA’s corporate health
provider, whose nurses operate the bank’s annual flu shot
service. CBA plans to extend the program nationally as more
vaccine supplies become available. A survey of more than 11,000
bank employees revealed that almost 90 per cent of staff intend to
get vaccinated.
Rapid antigen testing for staff in 30 branches in Sydney’s COVID
hotspots has also begun.
The bank working on offering its 40,000 staff vaccinations at work,
once sufficient supplies are available.
See here, here and here.

Compass
Group

Vaccinations are not mandated for new or existing workers.

Cricket
Australia

Cricket Australia CEO Nick Hockley has acknowledged that a high
vaccination rate and vaccination passports would be necessary
for the Test Ashes to go ahead.

See here.

Cricket Australia has not yet announced a policy for its players
and staff.
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Crown Resorts

Vaccination highly likely to become mandatory
Vaccination will most likely be mandatory for all employees across
all Crown facilities, following a period of consultation with
employees and stakeholders.
Unvaccinated patrons will not be allowed entry into Crown
facilities.
Paid leave is provided for each vaccination appointment, with an
additional day of sick leave for any side effects.
See here.

Deakin
University

Vaccination likely to become mandatory
Vaccinations are likely to become mandatory for students and
staff from Semester 1, 2022. Vice-Chancellor Iain Martin stated
that people who avoid getting vaccinated are making a choice
"that is at best ill-advised and potentially verging on the
negligent".
"Once the entire adult population has access to vaccination,
which will be later this year, I believe ... we need to consider very
carefully whether we mandate vaccination to continue to be part
of our university community," Professor Martin said.
See here.

Deliveroo

Delivery riders, who are contractors, are not currently subject to
mandatory vaccination requirements.
Deliveroo has not installed vaccine verification systems in its app.
See here.

Deloitte

Deloitte’s current position is that it is premature to consider
mandating vaccination until there are enough supplies to support
mass vaccination for staff and their families.
Deloitte is working with its flu program providers to schedule
COVID sessions once mRNA vaccines are widely available.
Deloitte has run an AstraZeneca (Vaxzevria) vaccination pilot for
staff and families in partnership with a local pharmacy chain.
Paid vaccination leave is provided.
See here.
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Discover
Financial
Services

Vaccination is not mandatory but strongly encouraged.

Domain

Vaccination is not mandatory.

See here.

However, Domain has vowed to give casual employees paid
vaccination leave or flexible options to make it easier for them to
attend vaccination appointments..
See here.
Downer EDI

Vaccination is mandatory for all new employees
Downer is including vaccination requirements in job
advertisements and will apply the policy to all new employees.
The company cites its delivery of services in public and critical
settings (including health and aged care facilities and schools) as
part of the reason for necessitating the policy.
It has not mandated vaccinations for its existing workforce,
although it is strongly encouraging them, with a company-wide
awareness program, senior leaders promoting vaccination and
pop-up vaccination hub trials at worksites.
Where employees are working at sites subject to government,
industry or customer vaccination requirements, employees are
expected to be vaccinated to remain compliant.
See here.

DP World

Vaccination is mandatory
DP World is the first stevedore to require its employees and
contractors to be vaccinated.
A first dose is required by 15 October 2021, with the second dose
no later than 15 November 2021. About 130 workers were already
subject to NSW essential worker mandates.
The company consulted its workforce and the Maritime Union of
Australia before the announcement (although the union has
disputed the level of consultation).
CEO Andrew Adam said the company need to ensure employee
safety and maintain business continuity “as a critical part of the
Australian supply chain”.
See here.
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EY

EY provides two half days of vaccination leave for people to get
fully vaccinated.
EY is planning an onsite vaccination program for staff and their
families, similar to its flu vaccine program.
See here.

Fortescue
Metals

Vaccinations are not mandatory but encouraged.
Chief Executive Elizabeth Gaines said, “what we don't want to do
is lose a large proportion of the workforce who, for some reason,
don't plan to get vaccinated”.
See here.

Genea

Staff have been offered the chance to win a trip for two to Hawaii
if fully vaccinated by the end of September.
See here.

Gilbert & Tobin

Vaccination is mandatory for on-site work
Staff will only be allowed to work on site if they are fully
vaccinated.
The firm has been asking staff to self-report their vaccinations and
is donating the cost of two vaccine doses per person to the United
Nations Children’s Fund’s Give the World a Shot program.
See here.

Golf Australia

Vaccination mandates at golf clubs supported
Following the announcement of Royal Melbourne Golf Club that it
would only allow vaccinated players to play once golf resumes in
Victoria, Golf Australia supported similar policies nationwide.
CEO James Sutherland stated, “people have a right to choose to
be vaccinated or not, but if this allows the powers that be to have
confidence in golf courses and golfers being a safe environment,
then this is the way to go and we are leading on that front.”
See here.

Goodman

Vaccinations will not be mandated but are actively encouraged.
See here.

Google
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Google has a global policy of requiring staff to be vaccinated
before returning to the office. The policy has not yet been tested
in Australia.
Google announced its policy in an email sent by chief executive
Sundar Pichai to the company's more than 130,000 employees
worldwide. He said the requirement to be vaccinated would be
first imposed in the US before being extended to the more than 40
other countries where Google operates. Its “campuses” in the US
will not be fully reopened until 18 October 2021 due to the spread
of the Delta variant.
See here.

Greyhound
Racing

Vaccinations are not mandatory.
However, three minute Rapid Antigen Tests are being introduced.
See here.

HAG Import

Vaccinations are not mandatory.
Staff are rewarded with a $100 Myer gift voucher when they
provide proof of full vaccination.
See here.

Hall & Wilcox

Vaccination likely to be mandatory for on-site work
The firm has indicated that on-site work will be restricted to fully
vaccinated employees. A voluntary staff survey revealed that 95%
of employees had either been vaccinated or were intending to be.
Managing partner Tony Macvean stated that, in expecting to
implement such a policy: “If we adopt a ‘no jab, no office’ policy it
follows that we will somehow require proof of vaccination.”
See here.

HBF

Vaccination is mandatory
See here.

Healthscope

Vaccination mandatory for employees in NSW, likely to
become nation-wide
See here.

HESTA
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No additional leave is provided for vaccinations: employees
receive 15 days of paid personal leave per year and can use this
or existing flexible work arrangements to get vaccinated.

Hutchinson
Builders

Vaccinations are not mandatory
Hutchinson Builders chairman Scott Hutchinson said he did not
want to see a mandatory vaccination imposed on the Brisbanebased company's 1400 staff. "We're not in the business of making
people do things. It would be very un-Hutchies to do that".
See here.

Hutchinson
Ports

Vaccination mandatory for wharfies
Wharfies had to be vaccinated from 30 August 2021 in order to
work, following NSW public health orders.
Other employers are not currently subject to a mandatory
vaccination policy, but “it is management’s strong preference that
workers are vaccinated.”
See here.

IAG

Vaccinations are actively encouraged but will not be mandated.
Two half-days of leave are available for attending vaccination
appointments.
Chief Executive Nick Hawkins said his role was to “strongly
encourage” vaccination without making it compulsory. He said the
company would continue to communicate the importance of
vaccination internally. “I’ve been vaccinated, the senior executive
team and the board have all been vaccinated, we’re encouraging
that.”
See here.

InfraBuild

Vaccinations are not yet mandatory.
InfraBuild is monitoring the situation but not going down the path
of making vaccinations mandatory. "InfraBuild encourages our
people to get vaccinated in line with public health advice," said
InfraBuild chief executive Vik Bansal.
See here.

InvoCare

Vaccinations are not yet mandatory but strongly encouraged.
Olivier Chretien, chief executive, said a "small percentage of his
staff have indicated they will not get vaccinated".
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Mr Chretien conceded the company may follow others in
mandating vaccinations.
See here.

King & Wood
Mallesons

Vaccinations not yet mandatory. The firm would welcome the
rollout of corporate vaccination programs.
Chief executive partner Berkely Cox says the firm is “monitoring
and exploring corporate vaccination program options for when
they become readily available for businesses of KWM’s size and
scale.”
See here.

KPMG

KPMG has surveyed staff and contractors to assess their views
on vaccination and the workplace (about 78% saying they had
one dose of the vaccine and another 18 per cent saying they
intended to have the jab).
KPMG has not ruled out mandatory vaccinations, but is
considering policies that will work across 16 offices. Chief
Executive Andrew Yates says "The added complexity for us is we
are going to have clients that have their own policies. "In the
immediate term there are going to be different policies set by the
government for vaccinated and unvaccinated people, for example
around travel, so those things will naturally find their way into the
workplace”.
Paid vaccination leave is provided.
See here.

Lander &
Rogers

Vaccination encouraged, although the firm sees no imperative to
impose mandatory vaccination or testing on staff or visitors.
Chief executive Genevieve Collins said that only 2% of staff
surveyed had indicated they would not be getting vaccinated.
See here.

La Trobe
University

Vaccination will become mandatory from early December
La Trobe University aims to have everyone attending vaccinated
fully vaccinated. This will happen in two stages:
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From early December, anyone attending campus (staff,
students, contractors, visitors) will be expected to be fully
vaccinated.

Staff and students who remain unvaccinated by choice may not
be able to have special arrangements made for them. The
University says this approach is part of their duty under workplace
health and safety laws.
See here.
Lendi Group

Vaccinations are not mandatory.
Lendi will offer the time off to its 650 employees to get vaccinated,
but no one will be forced to get a vaccination.
See here.

Macquarie
Bank

The Bank is urging staff to get vaccinated, but is not yet making
vaccines mandatory.
See here.

Medibank

Vaccinations are not mandatory.
Eligible customers who are fully vaccinated will receive points that
can be used towards gift cards or products.
Employees are eligible for paid community leave to receive their
jab and charity gift vouchers upon vaccination.
See here.

Meriton

Vaccinations are not mandatory but strongly encouraged.
David Cremona, national director of construction for Meriton, said
"we're going to drive and push our subcontractors and consultants
that are in the LGAs to go to the super Sunday hub to get their
first dose if they haven't got their first dose".
See here.

Metro Trains

Vaccinations are not mandatory but very strongly encouraged.
Over 80% of staff indicated in a Metro survey that they had either
already received a vaccine or planned to.
Metro is considering options for how to deal with unvaccinated
workers, including rapid antigen testing and weekly testing.
Chief Executive Raymond O’Flaherty is pushing for vaccine
mandates to be considered for public transport workers.
See here.
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Mills Oakley

Vaccinations are not yet mandatory, but encouraged.
CEO John Nerurker said that a mandatory policy was “premature”
and noted that “to date, there has been no government guidance
on how professional services firms should manage this issue.
Understandably, the focus is on industries with a higher risk
profile and greater interaction with the general public.”
See here.

Minter Ellison

Vaccinations are not yet mandatory, but staff are strongly
encouraged to get vaccinated.
The firm aims to have a minimum of 80 per cent of partners and
staff fully vaccinated by 1 December 2021.
See here.

Mirvac

Vaccinations won’t be mandated, but are actively encouraged.
See here.

MONA
Museum

Vaccination is mandatory
Staff who choose not to get vaccinated will have their employment
terminated.
Vaccination is likely to be mandated for visitors once children are
eligible.
See here.

MSS Security

Vaccinations are not yet mandatory. However, MSS Security has
encouraged vaccination by offering workers $100 gift cards
MSS is struggling with low rates of vaccination among its
employees, most of whom are casual workers.
See here.

National
Australia Bank
(NAB)

NAB has launched a workplace vaccination program, offering
AstraZeneca to employees in the workplace, starting in hot spots
in Sydney and then across Australia.
NAB is considering mandating vaccinations after a survey of its
workforce found two thirds of workers supported the initiative.
The bank has publically supported the national vaccination
rollout through marketing initiatives and CEO Ross McEwan has
called for vaccination passports.
See here and here.
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Nine
Entertainment

Vaccination is not mandatory, but actively encouraged both for
staff and the public (through advertising and marketing
campaigns).
Chief executive Mike Sneesby said Nine offered the flu
vaccination annually to employees and "would be very happy to
provide the opportunity for them to receive a COVID vaccination".
See here.

NRL

Vaccinations are not mandatory, but players are being called on
to get vaccinated before the 2022 season.
Australian Rugby League Commission chairman Peter V'Landys says,
"it will be a natural progression where, if they want to play rugby league
or play sport, they're going to have to vaccinate.”

"We're not going to force them. It's freedom of choice, but they
have to bear the consequences. They may have to be put in a
bubble, they may have to be treated differently."
See here.
NSW Police

Vaccination is mandatory
The NSW Police Force has mandated vaccinations for all
employees, with a deadline of 30 September 2021 for the first
dose and 30 November 2021 for the second dose.
Evidence of vaccination is to be recorded to police systems to
guide deployment, welfare and safety management.
Exemptions will be available for medical and other valid reasons.

Optus

Optus is considering mandatory vaccination.
CEO Kelly Bayer Rosmarin said mandatory vaccination was
“sensible for certain roles to protect our teams and our
customers…In customer-facing roles or roles where people can’t
avoid mingling and being out there, it probably makes sense to
make some of that compulsory...It’s something we’re looking at
and considering”.
Vaccination leave is not deducted from leave entitlements.
See here and here.

Origin Energy

Vaccinations are not mandatory but are strongly encouraged.
While the company has not made COVID-19 shots mandatory,
the policy continues to be under review with a very close eye on
health advice.

Page 58
3471-2902-6582v1

ADVICE FOR AHEIA

Company

Position
See here.

Oz Minerals

Vaccinations are not mandatory, but it is strongly encouraged and
it is expected for staff who are operating near Indigenous
communities.
Rapid testing is used on remote sites.
See here.

PwC

Personal leave can be taken to get vaccinated and recover.
PwC is in discussions with key providers, the government, the
BCA and clients as to how the firm can best support national
vaccination efforts, including a future program of vaccine booster
shots.
See here.

Qantas

Vaccination is mandatory
Qantas announced on 18 August that it would mandate vaccines
for all of its staff (22,000 workers). The policy also extends to
Jetstar.
Frontline employees, including cabin crew, pilots and airport
workers, will need to be fully vaccinated by November 15 2021.
The remainder of staff need to be vaccinated by March 31.
Medical exemptions will apply, although this is expected to be
rare.
The policy follows consultation with Qantas and Jetstar
employees, including a survey sent to its 22,000 workers to seek
their views on vaccination. The company said, of 12,000
responses, 89 per cent had already been vaccinated or are
planning to be and only 4 per cent were unwilling or unable to get
the jab.
CEO Alan Joyce says that staff who decide not to get vaccinated
will be “deciding that aviation isn’t the area for them… We will
have limited redeployment opportunities, given the organisation
has significantly shrunk in the last year due to COVID-19.”
See here.

Queensland
Police

Vaccination is mandatory
The Queensland Police Service has mandated vaccinations for
all officers and staff, with a deadline of 23 January 2022 for the
second dose. The mandate will not apply to prison officers.
The mandate applies to the entire workforce in all workplaces.
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Any staff who have not received at least one dose of a COVID19 vaccine or who are legally exempt will be required to wear a
mask while on duty where they cannot socially distance.

Racing QLD

Racing Queensland said the issue of mandatory COVID-19
vaccinations for industry participants is not currently being
considered.
See here.

Racing
Victoria

Vaccination is mandatory
Vaccination is mandatory for all staff, including trainers, jockeys
and race day officials. They must receive their first vaccination by
16 October 2021.
CEO Giles Thompson has not yet extended the rule to racing
spectators, but stated:
"It's increasingly likely for events as the state government has
articulated, they are going to have environments where no jab no
entry for particular events and we need to prepare the industry for
that.”
A proposal to restrict entry to the Caulfield Cup to fully vaccinated
patrons has been presented to government by the Melbourne
Racing Club.
See here.

Rex

Vaccination is mandatory
All frontline staff must be fully vaccinated by 1 November 2021,
including employees working at check-in and all pilots and cabin
crew. Rex surveyed 90 per cent of their staff, and the results
showed that 90% would get vaccinated even without a vaccine
mandate.
See here.

Rio Tinto

Vaccination is not yet mandatory. However, Rio Tinto has said it
would support the WA state government if it opted for mining
sector-wide mandatory vaccination.
Rio Tinto also opened a vaccination clinic with WA Health in the
town of Tom Price, The clinic will operate for five days. Rio is
working with the government to establish clinics in other towns.
See here.

Salesforce
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The head of Saleforce’s Australian operations, Pip Marlow, said
the company was now considering vaccination requirements
alongside testing for COVID-19 and capacity limits for its offices.
See here.

South32

Vaccination is not yet mandatory.
Over 80% of staff have indicated that they are vaccinated.
See here.

SPC

Vaccination is mandatory
SPC was the first Australian company to mandate vaccines for all
onsite staff and visitors.
SPC will give its staff paid vaccination leave and up to two days of
special leave to recover if they become unwell after receiving the
shot. They had six weeks from the announcement (5 August) to
book their first vaccination or risk being barred from on-site work.
After passing the deadline imposed for a first vaccination on 15
September, Chief Executive Robert Giles has since stated that
those who remain unvaccinated risk termination of their
employment.
See here and here.

Spotlight
Group

Vaccination required to receive Christmas bonus
Spotlight Group (which owns Spotlight, Anaconda, Mountain
Designs and Harris Scarfe) have told staff via internal email that
proof of vaccination will be required to receive the end of year
incentive. Approximately 8000 staff will be affected.
Christmas payments will be paid two months earlier than usual on
the condition that staff receive at least one vaccination.
“Vaccination is the quickest path to ending debilitating lockdowns,
the most effective way of mitigating the COVID risk to our people
and the entire community, and the only way to open the Australian
economy,“ Spotlight managing director Avi Gilboa said. “In the
context of a global pandemic, safety at Spotlight takes on an
entirely new dimension. As a result, we want to positively
incentivise our staff to reduce the risk of viral transmission to team
members and customers.”
See here.

St Vincent’s
Hospital
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Vaccination is mandatory for staff, contractors and volunteers.
See here.

Suncorp

Vaccination is not yet mandated but actively encouraged.
Suncorp has indicated they will vaccinate staff in the workplace
when this becomes an option.
See here.

Tabcorp

Vaccination is not mandatory but may be considered.
Vaccination leave is available to staff to get vaccinated.
Tabcorp may begin offering incentives to staff to get vaccinated.
See here.

Telethon Kids
Institute

Vaccination is mandatory
Jonathan Carapetis, the executive director of Perth’s Telethon
Kids Institute, said vaccination was “key” to protecting the
community.
The vaccination mandate would apply to all Telethon Kids Institute
staff, students, on-site honoraries, and volunteers
See here.

Telstra

Vaccination is mandatory
Of nearly 29,000 employees, Telstra will mandate vaccination for
about 8,300 roles, including retail staff and technicians who have
dealings with the public, after a week of consultation with its
workforce and unions.
Staff are required to have their first vaccination by 15 October and
their second by 15 November, with “flexibility” if there are supply
issues. More than 7,200 Telstra staff already reported being
vaccinated.
CEO Mark Penn said “At this stage we are not proposing to make
getting vaccinated a requirement for people who can work from
home”. He has signalled that those who refused a vaccination
may lose their jobs.
The requirement will be added to employment contracts for new
employees in public-facing roles (including for employees
transferring from another role within the business).
Staff will receive gift card incentives of approximately $200 value,
to retailers such as Woolworths, Coles and Myers, upon receiving
both doses.
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See here, here and here.

Tennis
Australia

No mandatory vaccination policy currently in place for players at
the Australian Open.
See here.

Toll Group

Vaccination is not mandatory.
Four hours of paid leave is available for staff to attend vaccination
appointments.
Employees who are fully vaccinated will be eligible to enter a
monthly draw to win a range of prizes, including $500 grocery and
fuel vouchers each month until the end of 2021.
See here.

Tomago
Aluminium

Vaccination is not yet mandatory
CEO Matt Howell said "we do not yet have a policy of no jab, no
start. But we have been very clear with all of our people that if that
is what is required to get the business running, we would consider
it”.
See here.

TPG Telecom

Vaccination is not mandatory
TPG is providing a range of leave options and flexible working
arrangements for staff to receive their injections.
See here.

Transurban

Vaccination is not mandatory
Transurban chief executive Scott Charlton steered clear of
mandatory vaccinations, saying he was "an engineer, not a health
expert".
See here.

Uber

Vaccination is not mandatory
Uber CEO Dara Khosrowshahi said he believes it's the role of
governments to enforce vaccinations, not his company.
Uber has implemented a number of initiatives in order to
encourage vaccinations, including donating rides for COVID-19
jabs and free rides to vaccination sites.
See here.

Virgin

Vaccination is mandatory
Virgin has mandated vaccinations for all of its 6,000 employees.
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The airline is aiming to have all frontline staff vaccinated by 15
November, and all office-based workers by 31 March. It also
wants all its suppliers, including catering staff, fully vaccinated.
See here.

Wesfarmers

CEO Rob Scott stated that “it is premature to consider mandatory
vaccinations as not everyone has yet had the opportunity to be
vaccinated”.
Paid leave is available to team members to get vaccinated.
A pilot program has commenced at Bunnings stores in Sydney
with drive-through vaccination hubs for staff, their families and
local tradies.
See here and here.

Westpac

Westpac is “strongly encouraging” staff vaccinations.
Westpac has commenced a pilot program of rolling out the
AstraZeneca vaccine to customer facing staff, starting in the eight
local government area hot spots in southwest and western
Sydney. The vaccines will be voluntary and free.
Westpac has also commenced a rapid antigen testing pilot for
customer-facing employees in Sydney’s COVID-19 hot spots.
There is paid vaccination leave and paid carer’s leave for workers
supervising children and an extra two weeks’ special paid COVID19 leave.
See here and here.

Woolworths

Vaccinations are not mandatory but strongly encouraged. The
supermarket is “fully committed” to having its 120,000 employees
vaccinated as soon as possible.
Like Coles, Woolworths have offered to assist the federal
government to help vaccinate the public as well as their staff.
Some 10,000 staff have been subject to NSW essential worker
mandates.
Vaccination clinics have been established for supply chain staff in
Western Sydney.
Up to eight hours of paid vaccination leave available for frontline
staff.
See here and here.

ZIP
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However, Zip will provide all employees, including casual
employees, paid vaccination leave or flexible options to make it
easier for them to attend vaccination appointments.
See here.
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ANNEXURE E:
REFERENCE MATERIALS


Corrs Chambers Westgarth article “The case for mandatory vaccinations in the
workplace”



National Cabinet 4 Phase Plan, leading to relaxation of community restrictions
from various dates ultimately determined by State and Territory governments.



ATAGI statement on the risk posed by the Delta Variant.



Federal, State and Territory Governments are not mandating vaccinations other
than in workplace settings involving high risk to vulnerable people (eg. aged care,
quarantine facilities).



NSW Supreme Court legal challenge to NSW Public Health Orders mandating
workplace vaccinations.



FWO “COVID-19 vaccinations: workplace rights and obligations.



The “4 tiers” of workplace interaction situations outlined by the Fair Work
Ombudsman relevant to the issue of the reasonableness of workplace directions
to employees to vaccinate.



University-specific considerations:
o

large student population - difficulties associated with effectively policing
mandatory vaccinations of students attending campus.

o

geography of the university campus - members of the general public can
access campus grounds (no single gate entry), universities share CBD
buildings with others.

o

some course completions may require students to complete work placements,
that might involve a host-employer or Government imposed vaccination
requirement (eg. in a hospital setting).

o

some students will be able to complete their courses on-line, without the need
to attend campus.



Protection for universities of the Federal Government’s recently-announced nofault COVID-19 vaccine claim scheme for workers who lose more than $5k as a
result of vaccination.



Mandatory COVID-19 vaccinations for staff and students at some US universities including Duke University, with fines for unvaccinated students at Quinnipiac
University.
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