
   
 
 
 
 
 
 
 
 
 
2 October 2015  
 
 
The Registrar 
Fair Work Commission 
 
amod@fwc.gov.au 
 
 
Dear Registrar 
 
4 yearly review of modern awards – Education Group 
AM 2014/229- Higher Education Industry – Academic Staff – Award 2010 
AM 2014/230 – Higher Education Industry – General Staff – Award 2010 
AM 2014/224 – Educational Services (Post-Secondary Education) Award 
2010 
  
We refer to the Directions issued in the above matters by Commissioner Johns on 
10 September 2015. 
 
In accordance with those Directions we now file the text of proposed varied or new 
clauses (Attachment 1). 
 
We also confirm that, as set out in our correspondence of 2 March 2015, we seek 
that the awards be varied by deleting the following clauses: 
 
Higher Education Industry – Academic Staff – Award 2010 
 

• Sub-clause 4.3 – coverage (transitional provisions) 

• Sub-clause 12.4 – Fixed-term expiry severance pay 

• Clause 17 – Industry specific redundancy provisions 

 
Higher Education Industry – General Staff – Award 2010 
 

• Sub-clause 11.4 – Fixed-term expiry severance pay 

• Sub-clause 18.3 – Accident pay 

 
Educational Services (Post-Secondary Education) Award 2010 
 

• Clause 16 – Accident Pay 
 

mailto:amod@fwc.gov.au


 

We advise that we no longer pursue the proposed variations to the award flexibility 
clauses in the modern awards. 
 
 
Yours sincerely 

Catherine Pugsley 
Workplace Relations Consultant 



 

 
Attachment 1 
 
Higher Education Industry – Academic Staff – Award 2010 
 
 
Clause 11 to be amended as follows: 
 
 

11. Employment categories 

11.1 Full-time Continuing Employment  means all employment other than 

fixed-term, part-time, or casual. Full-time Continuing employment may contain a 

reasonable probationary period that is directly related to the nature of the work 

to be carried out under the contract. As a condition incidental to employment on 

probation, an employee must be advised of, and given an opportunity to make 

response to, any adverse material about the employee which the employer 

intends to take into account in a decision to terminate the employment upon or 

before the expiry of the period of probation. 

11.2 Part-time employment means employment for less than the normal 

weekly ordinary hours specified for a full-time continuing employee, for which all 

award entitlements are paid on a pro rata basis calculated by reference to the 

time worked. Part-time employment may contain a reasonable probationary 

period that is directly related to the nature of the work to be carried out under the 

contract. As a condition incidental to employment on probation, an employee 

must be advised of, and given an opportunity to make response to, any adverse 

material about the employee which the employer intends to take into account in 

a decision to terminate the employment upon or before the expiry of the period 

of probation. 

11.3 Fixed-term employment means employment for a specified term or 

ascertainable period, for which the instrument of engagement will specify the 

starting and finishing dates of that employment (or instead of a finishing date, will 

specify the circumstance(s) or contingency relating to a specific task or project, 

upon the occurrence of which the term of the employment will expire). 

Fixed-term employment may contain a reasonable probationary period 

that is directly related to the nature of the work to be carried out under the 

contract. As a condition incidental to employment on probation, an 

employee must be advised of, and given an opportunity to make response 

to, any adverse material about the employee which the employer intends 



 

to take into account in a decision to terminate the employment upon or 

before the expiry of the period of probation. 

Any second or subsequent fixed-term contract, with the same employer, 

must not contain a probationary period. 

The use of fixed-term employment must be limited to the employment of 

an employee engaged on work activity that comes within the description 

of one or more of the following circumstances: 

(a) Specific task or project means a definable work activity which has a 

starting time and which is expected to be completed within an anticipated 

timeframe. Without limiting the generality of that circumstance, it will also 

include a period of employment provided for from identifiable funding 

external to the employer, not being funding that is part of an operating 

grant from government or funding comprised of payments of fees made by 

or on behalf of students. 

(b) Research means work activity by a person engaged on research only 

functions for a contract period not exceeding five years. 

(c) Replacement employee means an employee: 

(i) undertaking work activity replacing a full-time continuing or part-

time employee for a definable period for which the replaced 

employee is either on authorised leave of absence or is temporarily 

seconded away from their usual work area; or 

 (ii) performing the duties of: 

• a vacant position for which the employer has made a definite decision to 

fill and has commenced recruitment action; or 

• a position the normal occupant of which is performing higher duties 

pending the outcome of recruitment action initiated by the employer and 

in progress for that vacant higher duties position 

until a full-time continuing or part-time employee is engaged for 

the vacant position or vacant higher duties position as 

applicable. 

 



 

(d) Recent professional practice required 

Where a curriculum in professional or vocational education requires 

that work be undertaken by a person to be engaged who has recent 

practical or commercial experience, such a person may be engaged 

for a fixed period not exceeding two years. 

(e) Pre-retirement contract 

Where a full-time continuing or a part-time employee declares that it 

is their intention to retire, a fixed-term contract expiring on or around 

the relevant retirement date may be adopted as the appropriate type 

of employment for a period of up to five years. 

(f) Fixed-term contract employment subsidiary to studentship 

Where a person is enrolled as a student, employment under a fixed-

term contract may be adopted as the appropriate type of 

employment for work activity, not within the description of another 

circumstance in the preceding paragraphs of this clause, that is work 

within the student’s academic unit or an associated research unit of 

that academic unit and is work generally related to a degree course 

that the student is undertaking within the academic unit, provided 

that: 

(i) such fixed-term contract employment will be for a period that does 

not extend beyond, or that expires at the end of, the academic year 

in which the person ceases to be a student, including any period that 

the person is not enrolled as a student but is still completing 

postgraduate work or is awaiting results; and 

(ii) an offer of fixed-term employment under this paragraph must not 

be made on the condition that the person offered the employment 

undertake the studentship. 

(g) Reorganisation 

Where the work is within the portion of the employer’s undertaking 

that is undergoing or about to undergo major organisational change 

or formal review, is work to undertake the development and 

implementation of a new course or is work to cater for sudden and 



 

unanticipated increase or decrease in student enrolments, fixed-term 

contracts may be offered to undertake that work. 

 

Sub-clause 23.3 to be varied as follows: 
 

23.3 Leave loading 

Academic staff will be entitled on a payday preceding 1 January to an 

annual leave loading equal to 17.5% of salary for the period of leave 

accrued, with a maximum payment equal to the Australian Bureau of 

Statistics’ average weekly total earnings of all males (Australia) for the 

August May quarter preceding the date of accrual. 



 

Higher Education Industry – General Staff – Award 2010 
 
 
Clause 10 to be varied as follows: 
 

10. Contract of employment 

An employer must engage a person as an employee on terms that correspond with 

one or other of the types of employment prescribed in this clause, or clause 11 or 

12. 

The restriction on the use of fixed-term employment only applies to those 

employers who were bound to the Higher Education Contract of Employment 

Award 1998 [AP784204].  

To avoid doubt, nothing in this award prevents an employee engaging in additional 

work as a casual employee in work unrelated to, or identifiably separate from, the 

employee’s normal duties. Nothing in this award limits the number or proportion of 

employees that an employer may employ in a particular type of employment. 

10.1 Full-time  Continuing employment means all employment other than 

fixed-term, part-time, or casual. Full-time Continuing employment may contain 

a reasonable probationary period that is directly related to the nature of the work 

to be carried out under the contract. As a condition incidental to employment on 

probation, an employee must be advised of, and given an opportunity to make 

response to, any adverse material about the employee which the employer 

intends to take into account in a decision to terminate the employment upon or 

before the expiry of the period of probation. 

10.2 Part-time employment means employment for less than the normal 

weekly ordinary hours specified for a full-time continuing employee, for which all 

award entitlements are paid on a pro rata basis calculated by reference to the 

time worked. Part-time employment may contain a reasonable probationary 

period that is directly related to the nature of the work to be carried out under the 

contract. As a condition incidental to employment on probation, an employee 

must be advised of, and given an opportunity to make response to, any adverse 

material about the employee which the employer intends to take into account in 

a decision to terminate the employment upon or before the expiry of the period 

of probation. 



 

10.3 Fixed-term employment means employment for a specified term or 

ascertainable period, for which the instrument of engagement will specify the 

starting and finishing dates of that employment, (or instead of a finishing date, 

will specify the circumstance(s) or contingency relating to a specific task or 

project, upon the occurrence of which the term of the employment will expire).  

Fixed-term employment may contain a reasonable probationary period 

that is directly related to the nature of the work to be carried out under the 

contract. As a condition incidental to employment on probation, an 

employee must be advised of, and given an opportunity to make response 

to, any adverse material about the employee which the employer intends 

to take into account in a decision to terminate the employment upon or 

before the expiry of the period of probation.  

Any second or subsequent fixed-term contract, with the same employer, 

must not contain a probationary period. 

The use of fixed-term employment must be limited to the employment of 

an employee engaged on work activity that comes within the description 

of one or more of the following circumstances:  

(a) Specific task or project means a definable work activity which has a 

starting time and which is expected to be completed within an anticipated 

timeframe. Without limiting the generality of that circumstance, it will also 

include a period of employment provided for from identifiable funding 

external to the employer, not being funding that is part of an operating 

grant from government or funding comprised of payments of fees made by 

or on behalf of students.  

(b) Research means work activity by a person engaged on research only 

functions for a contract period not exceeding five years.  

(c) Replacement employee means an employee:  

(i) undertaking work activity replacing a full-time continuing or part-

time employee for a definable period for which the replaced 

employee is either on authorised leave of absence or is temporarily 

seconded away from their usual work area; or  

 (ii) performing the duties of:  



 

• a vacant position for which the employer has made a definite decision to 

fill and has commenced recruitment action; or  

• a position the normal occupant of which is performing higher duties 

pending the outcome of recruitment action initiated by the employer and 

in progress for that vacant higher duties position 

until a full-time continuing or part-time employee is engaged for 

the vacant position or vacant higher duties position as 

applicable.  

(d) Pre-retirement contract  

Where a full-time continuing or a part-time employee declares that it 

is their intention to retire, a fixed-term contract expiring on or around 

the relevant retirement date may be adopted as the appropriate type 

of employment for a period of up to five years.  

(e) Fixed-term contract employment subsidiary to studentship  

Where a person is enrolled as a student, fixed-term contract 

employment may be adopted as the appropriate type of employment 

for work activity, not within the description of another circumstance in 

the preceding paragraphs of this clause, that is work within the 

student’s academic unit or an associated research unit of that 

academic unit and is work generally related to a degree course that 

the student is undertaking within the academic unit, provided that:  

(i) such fixed-term contract employment will be for a period that does 

not extend beyond, or that expires at the end of, the academic year 

in which the person ceases to be a student, including any period that 

the person is not enrolled as a student but is still completing 

postgraduate work or is awaiting results; and  

(ii) that an offer of fixed-term employment under this paragraph must 

not be made on the condition that the person offered the 

employment undertake the studentship.  

(f) Reorganisation 

Where the work is within the portion of the employer’s undertaking 

that is undergoing or about to undergo major organisational change 



 

or formal review, is work to undertake the development and 

implementation of a new course or is work to cater for sudden and 

unanticipated increase or decrease in student enrolments, fixed-term 

contracts may be offered to undertake that work. 

 

Sub-clause 30.3 to be varied as follows: 
 

30.3 Annual leave loading 

Annual leave loading will be paid at a rate of 17.5% of the ordinary rate of 

pay paid during the leave period, up to the limit of payment equal to the 

Australian Statistician’s average weekly earnings for all males (Australia) 

for the preceding August May quarter. 

Shiftworkers on annual leave will be paid the greater of:  

(a) shift penalties an employee would have received had they not been on 

annual leave; or 

(b) the 17.5% annual leave loading as prescribed. 
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